tilities 


ORTNIGHTLY 





AV A 


July 20, 1944 


STATE LAWS IN RELATION TO THE HOPE 
NATURAL GAS DECISION 
By Charles A. Esser 
The Bottomless Hole of Debt and the Utilities 
By Herbert Corey 


The Ecermatic Postwar Program of the 


Gas Industry 
By Ernest R. Acker 





PUBLIC ‘UTILIFIES REPORTS, INC. 
PUBLISHERS 





How to make money out of your office 


OU business men who have thought 
profits come only from factory and sales 
can have a pleasant surprise—there’s money 
to be made in your office, shipping room, admin- 
istrative departments—wherever paperwork 
is handled. Can you afford not to make say- 
ings like these—actual case histories that 
contributed 100% additions to net profit: 
Cost of inventory-taking cut from $1180 
to $20. 
Personnel record writing cut from 23 
Operations to 1. 
Time for 7500 daily job tickets reduced 
from 48 hours to 7. 
Errors and arguments eliminated from pay- 
roll writing, overhead cut, paper saved. 
100 people saved for more essential war 
work, out of one department alone. 


0 


You, too, can save paper, money, and ma 
power in these and many other ways 
Addressograph simplified business metho 
They revolutionize office work by writis 
payrolls, personnel records, dividends, t 
records, job tickets—by providing tool cr 
controls—by identifying parts and shipme 
—by doing a hundred jobs more quick 
accurately, economically. 

Addressograph (and Multigraph, made 
the same company) can eliminate errors, a 
save you time and money on 80 of allt 
paperwork of your business. You probab 
have the machines already. Let us show yq 
how to get the most out of them. Write ( 
call Addressograph-Multigraph Corporatiq 
—Cleveland 17, and all principal -cities 
the world. 


TRADEMARK REG US PAT OFF 1g | 


SIMPLIFIED BUSINESS METHODS 


Addressograph and Multigraph are Registered Trade 


Marks of Addressograph-Multigraph Corporation 
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Barber Regulators Are Fuel Savers 


Vv 


Certified by A. G. A. 
Testing Laboratory. 
Sizes ¥4" up. Descrip- 
tive folders supplied 
free for your trade. 
Write for new Catalog 
and Prices on Barber 
Conversion and Ap- 
pliance Burners, and 
Regulators. 


Since conservation of gas is a vital war emergency meas- 
ure, the correction of natural pressure variations assumes 
new importance. Uniformity of flow, produced by a reliable 
control device, also gains more satisfactory service from any 
gas appliance. You can advise your customers to install Bar- 
ber regulators with confidence in their dependability, because 
these regulators are carefully built in every detail, with long- 
lasting diaphragms and tested working parts. They operate 
positively on minor pressure variations. 


Although we are now partially engaged on essential war 
contracts, our regular line of burners and regulators is avail- 
able for industrial, commercial, and home uses, in accordance 
with existing Federal regulations. Of course, not every one 
who wants or needs these products can now obtain them. But 
one thing we and you can do NOW is to strongly recommend 
pi ce gas-saving regulators to every user of every type 
of gas. 


THE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


BARBER oarssuns REGULATORS 


Barber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 










































Editor—Henry C. Spurr 
Managing Editor—Francis X. WELCH 
Associate Editors—EttswoxtH Nicuo.s, Net H. Durry, Cuarites A. Esser 
Financial Editor—Owern Ety 
Assistant Editors—M. C. McCartuy, A. R. Knicuton, E. M. Perenicu 


Public Utilities 
Fortutchtly 


e 
VOLUME XXXIV july 20, 1944 NUMBER 2 


Contents of previous issues of Pusiic UTILITIES ForTNIGHTLY can 
be found by consulting the ‘Industrial Arts Index” in your library. 














LOPS NOSE Co: 5 (c) -t o e a O T ECRRBMPR ie MOREE Oy Hee Wao, MEST ee ea 67 
United States Supreme Court Building -............00.002.22...... (Frontispiece ) 68 
State Laws in Relation to the Hope Natural Gas Decision. Charles A. Esser ...... 69 
The Bottomless Hole of Debt and the Utilities ............... Herbert Corey ........-- 84 
The Energetic Postwar Program of the Gas Industry.....Ernest R. Acker ........ 91 
Wire and Wireless Communication ; 98 
Pinancial” News-and ‘Comment:5 25. :- 0a. secstcec sek ccscs neceacedl 102 
LE! OOS SSR! Po COE) pape Oa RE aE ys ce REO ee aie eT ena AS 108 

Chamber Proposes Water Resource Program 

FPC Moves to Conserve Natural Gas 

FPC Accounting Methods Attacked 

Public Relations Problems Discussed 

Senate Bill Provides for REA Independence 

Utilities Codperate in Overspending Study 
MORNE TMEV ENIS.. «5 cn eS gs he et ee ee ee 117 
The Latest Utility Rulings .... J. ae 
EO TREN AT Ee Oe ENRON Se NN 131 
OLEAN Trl 1 Oa ae I Pie ee ens ee ee reer MEME Ee) BW Ohne Sham 132 
a RI TIE I 2 ec paddies aban onan se iaaanenie sai pdeietbonielatnonilain loot ences 6 
Pigal B Se: (O° 7 I lea NDE I Oe RMN males" ON DM Map OAS A Pn ea Oe 10 
ee EE OSE a a Ree SEES MN AS ee SS Mn AT lw Re 12 ie: 
NCL LLER Re ETE OE EE ETE ae te 26 
MARES PA AVAUEIGOTS: 2. ooo: 6 chive goed cen tbati an Seu eaten tsb oR yl tee 40 


This magazine is an open forum for the free expression of opinion concerning public utility 
regulation and allied topics. It is supported by subscription and advertising revenue; it ts not 
the mouthpiece of any group or faction; it is not under the editorial supervision of, nor does 
it bear the endorsement of, any organization or association. The editors do not assume 
responsibility for the opinions expressed by its contributors. 





PUBLIC UTILITIES REPORTS, INC., PUBLISHERS 


Publication Office ..erseese stale s MER Re wits wee E ..+.++CANDLER BUILDING, BALTIMORE 2, MD. 
Executive, Editorial, and Advertising Offices ..........MUNSEY BUILDING, WASHINGTON 4, D. C. 





Pustic Urrtities FortNIGHTLY, a magazine dealing with the problems of utility regulation and_ allied 

topics, including also decisions of the regulatory commissions and courts, preprinted from Public Utilities 

Reports, New Series, such Reports being supported in part by those conducting public utility service, 

manufacturers, bankers, accountants, and other users. Entered as second-class matter April 29, 1915, under 

the Act of March 3, 1879. Entered at the Post Office at Baltimore, Md., Dec. 31, 1936; copyrighted, 1944 
by Public Utilities Reports, Inc. Printed in U S. A. 


PRICE, 75 CENTS A COPY ANNUAL SUBSCRIPTION, $15.00 
JULY 20, 1944 4 














July 20, 1944 Public Utilities Fortnightly 5 


Fast 
Pipe Cutting 
in 
tight places 










































y 


~% 





Needs only room 
for quarter turn 


Short handle and 4 wheels 
make this cutter fast any- 
where — and worth its 
weight in gold in_ tight 
quarters. If there’s room 
for a quarter turn, it cuts 
easily, cleanly. Well bal- 


anced in design, its strong 





malleable frame keeps it 
always cutting true—every 
cutter tested and guaran- 
teed. Heavy-duty wheels of 
heat-treated special steel. 
Made in 2 sizes: No. 42, 2” 
to 2”; No. 44, 244” to 4”. 
Ask your Supply House. 





RUZAID Heavy. 
Duty Cutters. 5 
Sizes to 6 inches. 


THE RIDGE TOOL COMPANY 
Elyria, Ohio, U.S. A. 
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HERE have been a number of appraisals of 

the meaning and probable effect of the 
Hope Natural Gas Case since that important 
decision was handed down by the Supreme 
Court early this year. Some have professed 
to see nothing particularly new, but simply a 
more forceful restatement of principles by the 
highest court. Others have seemed to take it 
for granted that the Supreme Court has now 
cut the commissions adrift on the regulatory 
high seas to go where they will and as they 
please. There are only the most doubtful 
hypothetical lines still linking them to possible 
restraint by the courts. 


OTHER appraisals of the decision have filled 
in many spaces in the middle ground between 
these two more forthright and irreconcilable 
views. In all this discussion comparatively 
little attention has been paid to the Federal 
Power Commission’s own appraisal of the 
Hope Natural Gas Case. This is a little sur- 
prising, especially since it was, after all, the 
FPC which carried the fight, as a party in 
interest, to the highest court which resulted 
in the Hope decision. 


In a fairly recent report of the FPC to 
Congress, entitled “The First Five Years under 
the Natural Gas Act,” there is a brief restate- 





ERNEST R. ACKER 


The gas industry looks forward to a hot time 
in the old town after the war ends. 


(SEE Pace 91) 
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the Editors 


ment of cases which preceded the Hope Natu- 
ral Gas Case, as well as the FPC’s own nota- 
tion (signed by all five members) of the 
weight to be assigned to the Hope Case itself. 
Interesting, also, is the commission’s acknow.- 
edgment of its own activity in breaking away 
from the traditional formula which the 
Supreme Court had been previously building 
up since 1898. The FPC statement noted on 
this point: 


“Shortly after the enactment in 1935 of 
the Federal Power Act the commission 
recognized that if it were to make real 
progress in rate regulation it could not ad- 


here to the so-called fair value formula laid- 


down in Smyth v. Ames (169 US 466 
(1898) ) and reiterated by the court many 
times thereafter. Under that formula repro- 
duction cost studies were required and in 
many courts reproduction costs were re- 
garded as the controlling factor in fixing 
the rate base. Such studies are tremen- 
dously time-consuming and expensive, and 
the results obtained are so conjectural as to 
be wholly unsuited to practical rate regula- 
tion. Public service commissioners, independ- 
ent rate experts, and economists for years 
have condemned this formula without, how- 
ever, achieving substantial mitigation of the 
rule. Regulation has often been called a 
failure because of the almost insuperable 
difficulties and delays involved in the appli- 
cation of the fair value rule.” 


¥ 


fem the FPC statement noted three suc- 
cessive decisions which led up to the Hope 
Case, in which the Supreme Court dealt with 
fair value for rate making, but not in such a 
way as to permit an absolute conclusion that 
a state commission might disregard the Smyth 
v. Ames formula if it so desired. In the Pa- 
cific Gas & Electric Case (1938), the court up- 
held the “California Railroad Commission’s 
refusal to give controlling weight to reproduc- 
tion cost estimates but did not authorize the 
prudent investment basis of rate making as 
such,” 


In the following year the Driscoll Case up- 
held a rate order of the Pennsylvania Public 
Utility Commission based on prudent invest- 
ment “without expressly approving this 
method of rate making.” In the Natural Gas 
Pipeline Case which followed, the court up- 
held the FPC’s rate order for which the FPC 
had refused to use reproduction cost evidence 
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When using Riley Pulverizers, there is no need to 
temper primary air as a precaution against ‘ex- 
plosion in the pulverizer or classifier. There has 
never been an explosion in a Riley Pulverizer. 


A few of the 
Public Utilities 


using Riley Pulverizers 
Edison Elec. Illum. Co. 





















Boston, Mass. : : 
Lynn Gas & Elect. Co. The advantages of supplying high temperature 
Lynn, Mass. primary air to pulverizers, particularly when high 


Hartford Electric Lt. Co. 
Hartford, Conn. 

Connecticut Power Co. 
Stamford, Conn. 

United Illuminating Co. 
Steele Point Station 

Pennsylvania Edison Co. 
Williamsburg, Pa. 

Potomac Electric Power Co. 
Washington, D. C. 

Carolina Power & Light Co. 
Cape Fear Station 

Savannah Electric Co. 
Savannah, Ga. 

Oklahoma Gas & Electric Co. 
Harrah, Okla. 
Ponca City, Okla. 

Southern Ind. Gas & Electric Co. 
Evansville, Ind. 

Union Electric Co. 
Venice ’Station 
Cahokia Station 
Ashley Street 

Iowa-Illinois Gas & Electric Co. 
Davenport, Iowa 


moisture coal is used, is generally recognized. 
When air preheaters are used, efficiency is de- 
creased if pulverizer characteristics demand 
reduction of primary air temperatures by 
tempering with room air. One of the main 
reasons for limiting the temperature of 
primary. air entering a pulverizer is to pre- 
vent explosions in or other damage to 
the pulverizer. 


_With Riley Pulverizers there is no 
necessity for reducing primary air 
temperatures as a precaution against 
explosion because the velocity of 
travel of the coal and air mixture 
is at all times greater than the 
velocity of flame propagation. 
Preheated air can be used 

without tempering. Air 

temperatures above 600 
Central Ohio Lt. & Power Co. degrees sieet ond have been 

Bluffton, Ohio used with entirely satisfac- 


Interstate Power Co. , tory performance. 
Dubuque, Iowa 
Clinton, Iowa 

Otter Tail Power Co. 
Canby, Minn. 


RILEY =" 


STOKER CORPORATION, WORCESTER, MASS. STEEL-CLAD INSULATED SETTINGS - FLUE GAS SCRUBBERS 








COMPLETE STEAM GENERATING UNITS 








This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





8 PAGES WITH THE EDITORS (Continued) 





HERBERT COREY 


Utilities have a supreme stake in the solvency 
of the nation’s credit. 


(SEE PAGE 8&4) 


as a basis, but still the court held on to a nega- 
tive inference that a commission’s rate order 
might be upset in the courts upon “a clear 
showing that the limits of due process have 
been overstepped.” 


The FPC’s idea of the importance of the 
Hope Case is summed up in a single brief 
paragraph as follows: 


“The effect of the Hope Case is far-reach- 
ing. It relieves not only the Federal Power 
Commission but other Federal agencies, with 
similar powers and state regulatory com- 
missions from following the ‘fair value’ 
formula or being controlled by reproduction 
cost estimates, as far as Federal constitu- 
tional requirements are concerned. Rate 
regulation can now proceed much more ex- 
peditiously than under the tedious fair value 
rule heretofore in effect.” 


Note, however, the qualification in the fore- 
going paragraph about the Hope Natural Gas 
Case applying “as far as Federal constitu- 
tional requirements are concerned” with re- 
spect to Federal and other regulatory agencies 
“with similar powers.” That, presumably, re- 
fers to the commissions which are function- 
ing under statutes somewhat similar to those 
which control the authority of the FPC under 
the Natural Gas Act and Federal Power Act. 


CONVERSELY, therefore, the Hope Case 
would not necessarily apply either to a state 
or Federal regulatory body operating under a 
statute differing from the two FPC laws in 
those sections dealing with the basis for 
reasonable rates. It would also not apply to 
construction of state law as determined by 
state courts under state constitutions. This 
immediately raises the question of how wide- 
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spread are state laws “similar” to the Federal 
Power Act and Natural Gas Act—which, 
briefly, give the FPC pretty full discretion in 
determining what kind of evidence it wants to 
use in setting up a basis for fixing rates. 


IN this issue we have a fairly comprehen- 
sive analysis of the entire gamut of regulatory 
law throughout the states of the Union, deal- 
ing with this single point of what must go in 
or what can go into the utility rate base under 
the local statute. This article, written by a 
member of our own editorial staff, CHARLES 
A. Esser, should be of great assistance to those 
who have any particular interest in assessing 
the weight of Smyth v. Ames on the regu- 
latory procedures of any particular one or 
group of several states. 


Sa 


I N this issue also we present the second of a 
2-part series of articles on the activities of 
the American gas industry, as a result of the 
war. This article by ErNEst R. ACKER, presi- 
dent of the American Gas Association (be- 
ginning page 91), is devoted to a discussion 
of the postwar program of the gas industry. 
The author, a graduate of Cornell University 
(17) and Harvard School of Business Ad- 
ministration (’27), began his career in public 
service even before he had finished school at 
Cornell—as a cadet engineer with the Yonkers 
Electric Light & Power Company at Yonkers, 
New York. 


AFTER serving overseas in World War I as 
a Lieutenant in the chemical warfare service, 
Mr. ACKER joined his present full-time or- 
ganization in 1919, and through a succession 
of promotions he emerged i in 1932 as president 
and general manager of the Central Hudson 
Gas & Electric Corporation, Poughkeepsie, 
New York. He has been active in the affairs 
of both the American Gas Association and the 
Edison Electric Institute, and was elected 
president of the former at the AGA conven- 
tion in St. Louis last fall. 


a ° 
* this issue Herpert Corey, Washington 
correspondent, deals with “The Bottomless 
Hole of Debt and the Utilities” (beginning 
page 84). 
we 


I“ PORTANT decisions preprinted from Public 
Utilities Reports may be found in the back 
of this issue. 


THE next number of this magazine will be 
out August 3rd. 


Tine Oocliaiw 
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We offer yd 
an authori 


handboo 


Here is a free, helpful and piain-speaking book for 
sales, merchandising and other officials of the public 
utility industry who are already or soon will be con- 
cerned with post-war appliance sales plans. It does 
not pretend to outline the tremendous opportunities 
that will open up with Victory. But in 40 pages, 
without wasting paper or words, it presents the ac- 
cumulated knowledge gained in twenty years of close 
cooperation with hundreds of utilities. Market analy- 
sis, rebuilding the sales organization, advertising and 
sales promotion, dealer cooperation and employee 
training are some of its vital subjects — with many 
helpful pointers on efficient methods of accomplish- 
ing and correlating each. 


A copy will gladly be sent upon receipt of the coupon. 


COPYRIGHT, 1946 


SYSTEMS DIVISION 


REMINGTON RAND 


Buffalo 5, New York eee 
P. U.—7-22 
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VULCAN ENGINEERED SOOT BLOWER INSTALLATIONS 
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3 8% ibt. per hour steam 
3 °F. Seat blower: 
pressure line, Long element lite in hot posi 





‘ 4 Bea ot Loy elements ond protective 
beorings, Proper cleaning oeue br se ot LG-2 automatic : r : cNeN RNS 
sont th ee oer chee th ahi View of economizer installation with LOZ crank oper-  -. ° > 


ott (page 6) with the Jotiv ts gi i nk 3 
poet: pkgs jase ae Pati. ated head. Note the folding cranks and ease of piping up. Pe 


The new VULCAN catalog fully describing VULCAN equipment appears in the 
1944 Sweets, and a copy is available on your request. 


VULCAN SOOT BLOWER CORPORATION, DU BOIS, PENNA. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 








—MOoNTAIGNE 









JAMEs B. Burns 
President, American Federation of 
Government Employees. 


From PANHANDLE EASTERN PIPE 
Line Co. v. FEDERAL Power Com- 
MISSION, JUNE 6, 1944, 


WiLtiAM A. Patron 
Professor of economics, University 
of Michigan. 


WILLIAM V. BURNELL 
Stone & Webster expert. 


EpitorIAL STATEMENT 
Electrical World. 


ALAN JOHNSTONE 
General counsel, Federal Works 
Agency. 


Joun W. Bricker 
Governor of Ohio. 


James L, PALMER 
First vice president, Marshall Field 
& Co. 
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“Government employees are being wronged by popular 
use of the term ‘bureaucrat’ with what it implies.” 


¥ 


“Jurisdiction to decide a doubtful question of fact in- 
cludes jurisdiction to decide it either correctly or incor- 
rectly.” 

e 


“T see regulation not as a razor blade on which a [util- 
ity] company is balanced, but an area or band in which a 
company can operate.” 


* 


“As long as the excess profits tax prevails, we are 
passing through such an abnormal time that it is impos- 
sible to determine a rate of return fair alike to the 
[Potomac Electric Power] company and its customers.” 


Sd 
“If two nations, after a long period of bloody fighting, 
can adjust their differences and work together, cannot 
diplomacy and understanding effect some degree of rec- 
onciliation between the [regulatory] commission and the 
[utility] industry ?” 


* 


“The less heat and the more light, the better you see. 
In my humble way I wish to contribute to that principle 
in this [Potomac Electric Power Company] case. If at 
any time I seem to be generating heat instead of light, I 
hope the [District of Columbia] commission will stop 
me. 


» 


“Secrecy can have no place in representative govern- 
ment. Our American system depends upon the formation 
of am enlightened public opinion. This means that the 
people must be kept informed about all questions of public 
policy and that they must be given full opportunity to 
express their will.” 


5 


“The problem of future prosperity is one of individual 
codperative enterprise by business, labor, agriculture, and 
—whether you like it or not—by government. We in 
business must see that a good job is done in public places. 
The powder keg may or may not explode, but certainly 
we cannot intelligently attack our postwar problems with- 
out sound planning for their solution.” 


12 
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NORDEN BOMBSIGHTS—years 
of experience in precision manu- 
facturing are enabling Burroughs 
to produce and deliver the famous 
Norden bombsight—one of the 
most precise instruments used in 
modern warfare. 
xk *k * 

FIGURING AND ACCOUNTING 
MACHINES are also being pro- 


duced by Burroughs for the Army, 
Navy, U. S. Government, Lend- 
Lease and business enterprises 
whose needs are approved by the 
War Production Board. 





To supply our far-flung forces in the vast Pacific, Uncle Sam’s pro- 
vision ships are keeping appointments with naval task forces and 
calling at remote island bases dispersed over thousands of miles of 
enemy-infested waters. 


These floating warehouses are stocked with supplies of more than 
12,000 different items . . . food and clothing, engine parts and hard- 
ware, radio and electrical equipment, pharmaceuticals and medical 
supplies . . . a multiplicity of things constantly needed by fighting 
ships and fighting men. 


The thickness of the ship’s bulky supply list suggests the tremendous 
amount of work required to procure, assemble and distribute these 
items—work that involves countless hours of careful figuring and 
voluminous, up-to-the-minute accounting records. 


The figures and records that control the smooth flow of supplies 
through mill and factory, over railroad and highway, in and out of 
strategic shipping centers, are furnished by statistical and account- 
ing machines. Employed in this work are thousands of the fast, accu- 
rate machines that Burroughs builds for war industries, government 
offices and the various branches of the armed services. 


BURROUGHS ADDING MACHINE COMPANY e DETROIT 32 


Burroughs 


FIGURING, ACCOUNTING AND STATISTICAL MACHINES - NATIONWIDE MAINTENANCE SERVICE - BUSINESS MACHINE SUPPLIES 
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14 REMARKABLE REMARKS—( Continued) 


LAURENCE F. WHITTEMORE 
Assistant to the president, Boston 
& Maine Railroad. 


MarK SULLIVAN 
Author. 


Haroitp D. SMITH 
Director, of the Bureau 
Budget. 


Epwin C. JOHNSON 
‘U. S. Senator from Colorado. 


EprrortAL STATEMENT 
The New York Times. 
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“Of all methods. of.transportation, the railroads-are the 
most important if for no other reason than because they 
currently are carrying 72 per cent of all the tonnage of 
freight moving within the confines of the United States.” 


a 


. “This action by Congress [the new soldier vote law] 
is a stopping, a refusal to go further in reduction of the 
functions of the states. It is practically certain Congress 
will maintain this attitude in the future. And it is at 
least possible Congress may do more—may repeal or 
otherwise undo some of the transfers of functions from 
the states to the Federal government that have already 
taken place in a number of fields.” ; 


* 


“In meetings with businessmen I have sensed one. cur- 
rent which seriously disturbs me. My concern arises from 
the fact that much of business seems to have retained the 
habit of looking upon government as a necessary evil; 
business rarely considers government as either actually 
or potentially a necessary good. It is essential that we do 
everything possible now to strengthen the codperative 
spirit. The major adjustments we face demand of the busi- 
nessman more understanding of the government’s prob- 
lems, more participation in their solution, and more re- 
alization of the mutuality of interests.” 


» 


“I do not subscribe to the fantastic theory that the huge 
public debt under which American taxpayers will groan 
for a century on the slaphappy pretext that ‘we owe us’ is 
a matter of small concern. It is true that the people of 
the United States do have the largest liquid assets of all 
history, but it is also true that the Federal Treasury it- 
self is bankrupt and that the good credit of the United 
States must not be abused further. As soon as the war 
is over, we will have ten to twenty million unemployed 
workers in the United States unless a way be found by 
the people with money, encouraged by a government with- 
out money, to put that vast store of private idle capital 
to work.” 


¥ 


“The private enterprise system will face numerous dif- 
ficulties in the postwar period unless underlying condi- 
tions are conducive to its operation. The requirements 
for a vibrant private enterprise system include among 
other things a political environment not hostile to busi- 
ness, prompt liquidation of war contracts, a reasonable 
tax program to encourage individual initiative and incen- 
tive, a vigorous enforcement of the antitrust laws to dis- 
courage business monopolies, and the reduction-of vari- 
ous types of discrimination. Expressions of ‘confidence 
in the private enterprise system are important, but they 
are not enough. It will be necessary to take affirmative 
actions as well.” 





Note neat, streamline 
appearance—easily ac- 
cessible to inspection and 
adjustment. 


lo superstructure nec- 
essary—easily mounted 
to — or ceiling. Note 























All stresses taken by mounting 
frame with insulators in compres- 
sion loading under all conditions. 


Gasketed covers are housings only, 
—take none of the stress. 


Installation and adjustment made 
before covers are put on. 


Housing covers can be removed 
easily for inspection. 





METAL ENCLOSED 


BUS—E1iminates 
Interphase Shorts. 
Expensive equipment investments may now be safe-guarded 
from interphase shorts often due to dust pocket flashovers 


in congested areas where ‘buses are exposed, or due to 
support structure failure. Here is a new outstanding design 
consistent in cost with any type of bus structure. 


cA AnD INDUSTRIAL ENGINEERING CO. 








PA...... In Canada, EASTERN POWER DEVICES, Ltd., TORONTO 
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NEW DOOR DATA! 


You'll want this up-to-the-minute data! It 
brings you 40 pages of fully illustrated infor- 
mation on doors for every requirement—com- 
plete facts on the exceptional space-economy, 
adaptability, ruggedness, convenience and pro- 


THE KINNEAR MFG. COMPANY 
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tection of the coiling upward action featured by 
Kinnear Rolling Doors . . . ample specifications 
and installation data ... plus all the facts on 

innear Wood and all-steel ROL-TOP Doors, 
Bifold Doors, “Akbar” Rolling Fire Doors and 
Shutters, Kinnear Motor Operators, Steel Roll- 
ing Grilles, and other types of Kinnear Doors 
and door equipment. 


SEND FOR YOUR FREE COPY TODAY 


2060-80 FIELDS AVE. 
COLUMBUS 16, OHIO 
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Gates—lIntake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 

Trash Racks 

Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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HERE’S a peace-time builder, now a 
war machine, that’s winning praises 


from GIs and Generals alike. 


Tens of thousands of International 
Tractors are serving around the world 
today, in all branches of the Armed 
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Forces. Tractors pave the way for air- 
power, footpower and firepower ... All 


honor to the men who drive them! 


While these tractors are fighting on 


‘the battlefront, it’s up to all tractor 


operators to conserve equipment here on 
Make it last! Harvester 
and the International Industrial Power 


the home front. 


Distributors stand ready to see you 
through. 


INTERNATIONAL HARVESTER COMPANY 
180 North Michigan Avenue Chicago 1, Illinois 
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on postwar projects of 


reducing operating costs and 
increasing Water Department profits ... 


N example of the amount of time and effort required in pio- 
neering improvements is shown in the case of Penn Yan, 
N. Y., where Mr. Welker, Superintendent, Light, Water and 
Sewers has been actively engaged since 1931 in making reduc- 
tions in unaccounted-for water. A water leak survey in 1931 was 
later followed by improvements in the use of water at the 
electric and sewage disposal plants, and the purchase of a leak 
detector. In 1938 a system of meter testing and repairing was 
started, which, between then and 1941, effected still further 
water economies.. 


The meter testing and repair program alone resulted in a re- 
duction of unaccounted-for water from 365% of the total 
pumped to 29.0%—with an accompanying increase of revenue 
from $20,728 to $23,850. Still further improvements are antici- 
. All pated, 


 air- 


Now—while you have the time—take advantage of the experi- 
y on ence of operators who, like Mr. Welker, have worked for years 
to find means of reducing losses. By proper planning now you 
can be ready with worthwhile postwar projects that will do for 
‘e on your department, in a shorter time, what it has taken others 
years to develop; and you will be helping to do your share by 
giving work to returning soldiers. 


actor 


ester 


ower 
you y In such planning, Trident representatives will be glad to assist you. 








NY 
IMinels _ NEPTUNE METER COMPANY ¢ 50 West 50th Street « New York 20, N. Y. 


Branch Offices in CHICAGO, SAN FRANCISCO. LOS ANGELES, PORTLAND, ORE.. 
DENVER. DALLAS, KANSAS CITY. LOUISVILLE, ATLANTA. BOSTON. 
Neptune Meters. Ltd.. Long Branch, Ont., Canada 
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A MANPOWER 

















« lectus help you. Our trained men and special equipment 


combine to help you meet today’s increased demand for 
power. Whether yours is a problem of erection or main- 
tenance . . . regardless of distance or terrain .. . you'll find 


Hoosier service efficient and economical. 


SIER 


ERECTION and MAINTENANCE OF TRANSMISSION LINES 
FERING CO. “ 
NEW YORK 46 S. FIFTH ST., COLUMBUS, OHIO cHicAco 
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Varialion 


in Pipe Supporting Force 
with 
GRINNELL Pre-Engineered 
SPRING HANGERS 


An inherent characteristic of a simple spring 
hanger is that the supporting force varies with the 
deflection of the spring. This change in support- 
ing force often acts to set up undesirable stress in 





the piping. 

The Grinnell Pre-Engineered Spring Hanger 
permits a uniform variation in supporting force 
of not more than 1214% in 14” deflection of the 


spring. 





ALL-STEEL WELDED CONSTRUCTION MEETS 
PRESSURE PIPING CODE 


UNIQUE SWIVEL COUPLING PROVIDES ADJUSTMENT 
AND ELIMINATES TURNBUCKLE 


COMPACT—REQUIRES MINIMUM HEADROOM 


INSTALLATION IS SIMPLIFIED BY INTEGRAL LOAD 
SCALE AND TRAVEL INDICATOR 


EASY SELECTION OF PROPER SIZE FROM SIMPLE 
CAPACITY TABLE 


14 Sizes with a Load Range 
from 84 lbs. to 4700 Ibs. 


Write for this folder on Fig. 268 
Pre-Engineered Spring Hanger. 
Grinnell Company, Inc. Executive 
Offices, Providence 1, R. I. Branch 
offices in principal cities. 


GRINNELL 


Dipl 





pint INVOLVED 
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DU S T—UNDER CONTROL 


Dust is a natural nuisance, ever present throughout a 
changing universe where forces of disintegration and de- 
struction somehow intermingle with constructive processes, 
striking a balance to perpetuate our world in spite of the: 
‘to dust returneth” pronouncement on all animate and 
inanimate things. 


If it were possible to make a complete analysis of every 
minute particle in a handful of city dust, we would likely 
find traces of all,the elements in varying proportions, and 
no small number of disease bearing bacteria, including 
many corrosive substances. If it were also possible to trace 
the source of each particle, it would present a series of 
pictures to challenge the imagination. 


Whatever else may be said of dust, in this instance we are 
concerned with its effect upon electrical contacting sur- 
faces. When dust is present, the efficiency of the contacts 
is impaired and the life of their usefulness is shortened. 
Where the dust is eliminated as in the case of a Mercoid 
hermeticalfy sealed mercury switch, the contacting sur- 
faces are always constant in their efficiency and the life of 
the switch is prolonged indefinitely. 


Mercoid Controls have an advantage, because they are 
equipped exclusively with Mercoid DUST-PROOF switches 
—hence the assurance of better control performance, 
longer control life and greater economy in control value, 
regardless of costs. 


THE MERCOID CORPORATION * 4213 BELMONT AVE. * CHICAGO, ILL. 
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ENGINEERING TRAIL 


Fuel Storage in Unit 
Pulverizer Systems 





@ When pulverized fuel was first commercialized, storage systems were pro- 
vided for large installations to insure an ample available supply of pulverized 
fuel to meet sudden load swings. Unit systems were unsatisfactory as there was 
considerable lag between the time of change in feed rate to the mill and the 
change in amount of pulverized fuel available at the burner. 


Development of the Foster 
Wheeler unit system incorpo- 
rating the ball mill (Hardinge 
type) makes immediately avail- 
able a six to eight minutes sup- 
ply of pulverized fuel. This res- 
ervoir of prepared fuel is always 
maintained in the mill ready to 
meet additional demands of the 
boiler beyond the rate at which 
it is being operated. Rate of 
feed is governed by a controller 
which keeps a constant level of 
fuel in the mill. 


Foster Wheeler is a 
Four-Star winner un- 
der the U. S. Navy 
Board of Awards for 
Production. 


FOSTER WHEELER CORPORATION ® 165 Broadway, New York 6, N. Y. 


—— 
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FOR REASONS OF SECURITY we cannot tell you how many of thes 


tough fighters in Uncle Sam’s submarine navy have been and ard 
being electrically powered by Elliott. But there are far too man 





for the peace of mind of Emperor Hirohito and his staff, viewing 
with trepidation his fast-shrinking maritime and naval resources, 


For years now, U. S. naval officers and inspectors have been at 
home in the Elliott plants, working with our engineers, inspecting 
step by step Elliott production, checking on finished equipment. 
Many of the results of this close cooperation have been expressed 
in periscope views of a highly pleasing nature, and in awards to 
commanders and crews of U. S. subs. 


Elliott motors, generators and related equipment, successfully 
passing the test of war, may be expected to pass any possible tes! 
of industry. If you have a motor or generator job which calls for 
the utmost in service, talk it over with the Elliott engineers. 


ELLIOTT COMPANY 
Electric Power Dept., RIDGWAY, PA. 


OTORS DISTRICT OFFICES IN PRINCIPAL CITIES 
aud STEAM TURBINES © GENERATORS » MOTORS 


CONDENSERS e¢ FEEDWATER HEATERS AND DEAERATORS 


STEAM JET EJECTORS . CENTRIFUGAL BLOWERS 
TURBOCHARGERS FOR DIESEL ENGINES e TUBE CLEANERS 
STRAINERS) ¢ DESUPERHEATERS”~ e FILTERS 
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Attilities Almanack 


Due to wartime travel restriction, conventions listed are subject to cancellation. 


| International Association of Electrical we arr Northwestern Section, will @ 
1944, 











hold session, Olympia, Wash., Aug. 21—23 





International Association of Electrical lIuspectors, Southwestern Section, will hold 
meeting, Modesto, Cal., Aug. 28-30, 1944. 





q.American Institute of Electrical Engineers will hold Pacific coast technical meeting, 
Aug. 29-Sept. 1, 1944. 





{ Southwestern Chamber of Commerce Institute opens meeting, Dallas, Tex., 1944. 











q American Water Works Association, Western Pennsylvania Section, will hold con- 
vention, Pittsburgh, Pa., Sept. 13, 14, 1944, 





q American Water Works Association, Rocky Mountain Section, will hold convention, 
Denver, Colo., Sept. 21, 22, 1944. 





q rae Public Works Association will hold Public Works Congress, St. Paul, Minn., 
Sept. 24—27, 1944. 





q National Safety Congress will convene, Chicago, Ill., Oct. 3-5, 1944, 








q American Gas Association will hold annual meeting, Chicago, Iil., Oct. 5, 6, ei) 
1944, 





4 United States Independent Telephone Association will convene for session, Chicago, 
ll., Oct. 10-12, 1944. 





q International City Managers Association will hold annual conference, Chicago, Iil., 
Oct. 12-17, 44. 





q American Water Works Association, Southwest Section, will convene, Austin, Tex., 
Oct. 17-19, 44, 











o AUGUST @ 








q Electronic Parts and Equipment Industry conference will be held, Chicago, Iil., 
Oct. 19—21, 1944. 





q American Water Works Association, Missouri Valley Section, will convene Kansas 
" City, Mo., Oct. 23, 24, 1944. 
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State Laws in Relation to the 


Hope Natural Gas Decision 


Statutory limitations of powers of many of the state regu- 

latory bodies with reference to valuation of utility property 

for rate making would seem to preclude them from using their 

own methods in obtaining a rate base—Summary of the state 
laws on the subject. 


By CHARLES A. ESSER 


1D the United States Supreme 
D Court do a good paving job 
for state commissions in the 

Hope Natural Gas Case’ decided last 
January? Without going into detail at 
this point, the decision held that regu- 
latory commissions should not be 
bound by any formula in fixing utility 
rates, as far as the issue of confiscation 
under the Federal Constitution is con- 
cerned. Leland Olds as chairman of the 
Federal Power Commission hailed the 


1 (1944) 320 US 591, 51 PUR(NS) 193. 


decision as “the beginning of a new 
era” in the field of regulated utilities 
and said the way was paved for “very 
large possible reductions” in electric 
rates. The utilities themselves shud- 
dered when the decision was an- 
nounced. They pictured state commis- 
sions in a mad scramble to reduce rates, 
wherever state laws did not define spe- 
cifically the elements of value to be con- 
sidered in determining rate bases. 
Examination of all statutes as they 
pertain to valuation of utilities for rate- 
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making purposes reveals some interest- 
ing situations. The statutes fall rough- 
ly into the following four categories : 

(1) In about half the states, the 
written law would seem to allow the 
commissions to use their own methods 
in obtaining a rate base. (This may 
well open the doors wide under the 
Hope decision.) 

(2) Nine state commissions must 
find some sort of “fair” or “reason- 
able” value. 

(3) Commissions in nine other 
states are required by law to consider 
reproduction cost, but in no state is it 
required to be the exclusive or con- 
trolling consideration. 

(4) The scattered balance do not 
regulate gas or electric utilities. 
Groups (3) and (4) obviously can 

hardly be considered as affected by the 
Hope decision, inasmuch as the law is 
specific and definite in one group and 
there is no regulation at all in the other. 
Groups (1) and (2) might, or might 
not, be affected—depending on subse- 
quent court interpretation of state 
statutes, 

It is in the large first group (in 
which commissions are given rather 
wide discretion in determining value 
or in which no standards of value are 
set at all) that advocates of rate reduc- 
tions or, at any rate, formalized rate 
regulation, may hope to realize their ob- 
jective. At this point it is necessary to 
explain that the groupings may appear 
to be somewhat arbitrary, simply be- 
cause there have been only two state 
court interpretations which can be con- 
sidered contemporary with the Hope 
decision. The interpretation of statutes 
by state courts prior to the Hope deci- 
sion could hardly serve as a reliable test 
for cases subsequent to that decision. 

Specifically, state laws may be classi- 
fied in the above-listed categories as 
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follows, with apologies and allowances 
for differences of opinion: 


I. No Valuation Standards 


ines in which considerable dis- 
cretion is allowed commissions, or 
in which no definite standards for de- 
termining value are fixed: Arizona, 
Arkansas, California, Colorado, Geor- 
gia, Idaho, Illinois, Louisiana, Mary- 
land, Massachusetts, Missouri, Mon- 
tana, Nevada, New Hampshire, New 
Jersey, Oregon, Rhode Island, South 
Carolina, Tennessee, Utah, Vermont, 
Virginia, West Virginia, Wisconsin, 
and Wyoming. (Maryland has a fair 
value clause in its valuation statute.) 
Of these twenty-five states, no stand- 
ards of value whatever are fixed in the 
following: Arizona, Arkansas, Louisi- 
ana, Nevada, New Hampshire, Rhode 
Island, Vermont, and West Virginia. 
In the rest, the commissions generally 
are required to find value without par- 
ticular statutory restriction. 


IT. “Fair” Value Standard 


ae in which the commissions are 
required to find “fair” or “rea- 
sonable” value (or value in somewhat 
similar general language) : Connecti- 
cut, Kansas, Maine, Maryland (tele- 
phone), Michigan, New York, Penn- 
sylvania, Washington, and Texas (gas 
only). 


III. Value Standard Required 


geen in which reproduction cost 
(along with original cost and 
other elements of value) are required 
to be considered: Alabama, Indiana, 
Kentucky, New Mexico, North Caro- 
lina, Oklahoma (constitutional), Ne- 
braska (telephone), Ohio, and North 
Dakota. 





STATE LAWS IN RELATION TO HOPE NATURAL GAS DECISION 


IV. No Regualtion 


gum which do not regulate gas 
or electric utilities: Delaware, 
Florida, Iowa, Minnesota, Mississippi, 
Nebraska, South Dakota, and Texas 
(electric). 


Mane Hope decision was based on an 
order of the Federal Power Com- 
mission under the specific provisions of 
the Natural Gas Act, and the Supreme 
Court said: 


. when the commission’s order is chal- 
lenged in the courts, the question is whether 
that order ‘“‘viewed in its entirety’? meets the 
requirements of the act... . Under the statu- 
tory standard of “just and reasonable” it is 
the result reached, not the method employed, 
which is controlling. ... It is not theory but 
the impact of the rate order which counts. 
If the total effect of the rate order cannot 
be said to be unjust and unreasonable, ju- 
dicial inquiry under the act is at an end.... 

Rates which enable the company to op- 
erate successfully, to maintain its financial 
integrity, to attract capital, and to compen- 
sate its investors for the risks assumed cer- 
tainly cannot be condemned as invalid, even 
though they might produce only meager re- 
turn on the so-called “fair value’ rate base. 


Let us see how this liberal test would 
apply to similar language in state laws 
controlling state commission rate mak- 
ing. Now, as to the Group (1) states: 
If the courts in the twenty-five states 
above mentioned in which commissions 
are given considerable latitude in find- 
ing value follow the same reasoning, 
and utilities are unable to show that an 
order of a state commission “is unjust 
and unreasonable in its consequences,” 


it would seem that future rate reduc- 
tion orders of state commissions would 
not be disturbed. 

To arrive at this conclusion, it is nec- 
essary to assume, of course, that the 
legislatures in these states intended to 
delegate to commissions their rate- 
making functions without restraint, 
even to the extent of shifting or revis- 
ing the regulatory policy of the legisla- 
tures and precedents as laid down in 
earlier commission decisions, and as 
upheld in many instances by earlier de- 
cisions of the state courts. 


wr as to Group (2) states: It 
is necessary to make an even 
more debatable presumption in assum- 
ing that the highest state courts in these 
nine named states will interpret their 
statutory law as permitting the regula- 
tory commissions to go “all out” for 
the prudent investment theory of valu- 
ation for rate-making purposes, or any 
other formalized variant of strict cost 
value for rate making. That presump- 
tion would be as follows: These state 
courts will retroactively interpret the 
intent of the respective legislatures as 
anticipating the eventual negative “no 
formula’ rule laid down in the Hope 
Case, rather than, as adhering to rules 
of law which had been laid down over a 
period of many years, based upon fair 
value principles propounded in Smyth 
v. Ames which were in effect at the 
time such legislation was enacted. 


e 


THERE are twenty-five states in which considerable discre- 
tion is allowed commissions, or in which no definite stand- 
ards for determining value are fixed. In eight of these 
twenty-five states no standards of value whatever are fixed. 
In the rest, the commissions generally are required to find 
value without particular statutory restriction. 
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Now, there have been two recent 
state court cases which can be placed 
alongside the Hope decision, which 
raise grave doubt as to whether the 
state courts, generally, will follow the 
hypothetical line of reasoning suggest- 
ed above. They were handed down in 
Pennsylvania and North Dakota. The 
Pennsylvania law specifically requires 
the commission to find “fair value.” 
The North Dakota law requires a find- 
ing based on prudent investment and 
reproduction cost, as well as other ele- 
ments of value, and the court has inter- 
preted this to mean “fair value” as de- 
fined by Smyth v. Ames. But it is the 
reasoning in the North Dakota Case 
which gives the student of regulatory 
trend cause to pause. 


N November, 1943, about two 
months before the United States 
Supreme Court ruled in the Hope Case, 
the Pennsylvania Superior Court de- 
cided against the public utility commis- 
sion on an order fixing value and rate 
base for the Peoples Natural Gas Com- 
pany.* The Pennsylvania court antici- 
pated the U.S. Supreme Court decision 
in the Hope Case when it said : 


And it is important to bear in mind 
that, even though the Supreme Court of the 
United States, as presently constituted, may, 
in the near future, overrule some of its 
former decisions and uphold as constitutional 
something other than fair value as a rate 
base, such change of position would not ef- 
fect a change in the law of this common- 
wealth. Since the legislature put fair value 
into our law, together with what in 1937, 
when the law was passed, was universally 
understood to have been the elements of fair 


251 PUR(NS) 129, 138, 34 A(2d) 375. In 
an even more recent case, decided April 18, 
1944, the same Pennsylvania court again over- 
ruled the public utility commission (Philadel- 
phia Transp. Co. v. Public Utility Commis- 
sion (54 PUR(NS)-—, 37 A(2d) 138) and re- 
affirmed its fair value interpretation of the state 
law. 
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value, that body alone can take it out and 
substitute something else in its place. If and 
when the change comes—the concurring jus- 
tices in Federal Power Commission v. Nat- 
ural Gas Pipeline Co. (1942) 315 US 575, 
606, 86 L ed 1037, 42 PUR(NS) 129, 62S Ct 
736, suggest that it has already taken place 
—it will simply mean that a constitutional 
limit on the power of the legislature to ex- 
periment or innovate will have been re- 
moved. 

At another point the Pennsylvania 
court said: “So long as present fair 
value is the rate base and since depre- 
ciated cost of reproduction is the best 
evidence of it offered in the present 
case, the findings of the commission 
(1) that the depreciated reproduction 
cost was nearly $40,000,000, and (2) 
that present fair value was $20,000,000 
are inconsistent and irreconcilable.” 
While the court returned the case to the 
commission, it made clear that the com- 
mission was not bound “to find that 
present fair value approximates $40,- 
000,000.” The commission, the court 
said, should be given full opportunity 
to reconsider the weight of reproduc- 
tion cost evidence and offer its own evi- 
dence of reproduction cost, if it is able 
todo so. The court further pointed out 
that reproduction cost is not always 
identical with fair value, saying: “In 
determining what is, from the facts of 
a particular case, the best evidence of 
present value, the commission and this 
court is under a duty to exercise an in- 
telligent and discriminating judg- 
ment.” Holding that depreciation re- 
serve must be included in the rate base, 
and brushing aside the argument that 
because it was created by ratepayers 
they should not be required to pay rates 
on any new property developed, the 
court said: “. . . so long as present fair 
value is the test, it makes no difference 
whether appellant bought it, received it 
as a gift, or won it in a lottery.” 
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STATE LAWS IN RELATION TO HOPE NATURAL GAS DECISION 





The State and Value Standards 


x ge in which commissions are required to find “fair” or “reason- 
able” value (or value in somewhat similar general language): 
Connecticut, Kansas, Maine, Maryland (telephone), Michigan, New 
York, Pennsylvania, Washington, and Texas (gas only). States which 
do not regulate gas or electric utilities are Delaware, Florida, Iowa, Min- 
nesota, Mississippi, Nebraska, South Dakota, and Texas (electric). 





HE North Dakota Case was de- 
cided March 6, 19442 two 
months after the Hope decision came 
down. The state supreme court was re- 
viewing the findings of the public serv- 
ice commission for the second time in 
the Northern States Power Company 
Case. The court on the second appeal 
remanded the case to the commission 
for further order because the commis- 
sion had reduced from 4 to 3.5 per cent 
the annual depreciation allowance and 
had cut from 6 to 5 per cent the fair re- 
turn on the fair value of the property, 
without evidence in the record to sup- 
port the changes. The court, however, 
sustained the commission on its find- 
ings of fair value, since the commission 
had followed the rules laid down by 
the court in the original case.‘ 
In the decision on the second appeal 


353 PUR(NS) 143, 150, 13 NW (2d) 779. 


# (1941) 71 ND 1, 39 PUR(NS) 219. 


last March, however, the court stated: 


In the former appeal in this case we held 
that the fair value formula as set forth in 
Smyth v. Ames (1898) 169 US 466, 42 L ed 
819, 18 S Ct 418, and as modified by subse- 
quent decisions of the Supreme Court of the 
United States had been adopted by the legis- 
lature of this state in 1919 as the formula for 
determining rate bases for public utilities. 
There can be no doubt today, but that, in so 
far as the Federal courts are concerned, the 
“chost of Smyth v. Ames had been laid.” 
(Citing the Natural Gas Pipeline Case [1942] 
42 PUR(NS) 129, and the Hope Natural 
Gas Company Case [1944] 51 PUR(NS) 
193.) That circumstance, however, has no 
bearing upon the question before us now. 
We are concerned with the law of this state 
as enacted in 1919. In the decision in the 
former appeal in this case we gave extended 
consideration to the construction of this stat- 
ute and we see no reason now to modify that 
construction. (Italics supplied.) 


The court also said: “A finding of 
value cannot be reached merely by the 
solution of an algebraic equation which 
is universal in its application. . . . 
Historical cost and reproduction cost 
are both major factors but the weight 
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which shall be given to each in the fair 
value formula can only be determined 
by judgment exercised in the light of 
the circumstances in which they rest.” 


rine it may well be argued that 
these decisions are not persua- 
Sive in states where statutes do not spe- 
cifically set up the “fair value” stand- 
ard and where commissions are more 
free to make their own rules, they do 
clearly suggest two fundamental prin- 
ciples which other state courts may well 
be disposed to consider in future cases : 
(1) A change in position by the U. S. 
Supreme Court in ruling on a specific 
Federal statute cannot retroactively 
change the intent of a state legislature 
nor the language of a state statute en- 
acted at a time when the “fair value” 
doctrine of Smyth v. Ames was com- 
monly accepted as the law of the land; 
and (2) legislatures intended that com- 
missions (and courts) exercise dis- 
criminating judgment in the light of 
the circumstances of each case in deter- 
mining value, else they would have laid 
down even more specific rules than they 
have, and this might negative any 
blind, uniform adherence to a fixed 
formula (imported or original) by 
state commissions in dealing with rate 


cases generally. 

Going back to the twenty-five states 
in which commissions are only required 
to find value or where value is not men- 
tioned, this same question intrudes to 
some extent: First of all, these com- 
missions are required to fix rates that 
are just and reasonable, and no defini- 
tion for just and reasonable is given. 
What, then, did the legislatures mean 
when they required a finding of value 
and a fixing of just and reasonable 
rates? All the laws were passed before 
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the Hope Case. For years the state 
courts had generally been following 
Smyth v. Ames. Since case law, in the 
absence of statutory guidance, is devel- 
oped from experience and precedent, 
and there is an assumption that legisla- 
tures generally know the trend of case 
law when using words and phrases in 
particular statutes, does it necessarily 
follow that, when they put the word 
“value” into their statutes, they had 
something in mind totally foreign to 
any conception that had hitherto be- 
come commonly accepted? If they had, 
would they not have spelled it out? 


b Sens an argument could be made 
reasonably to the effect that a 
commission or state court which, un- 
der the “no formula” license of the 
Hope Case, attempted to switch sud- 
denly to strict cost valuation would be 
perverting the intent of a legislature 
which put the word value into the 
statute years ago, even though a then 
effective doctrine now apparently has 
been discarded as a test of Federal con- 
stitutionality in rate cases. This is not 
to say that a present-day legislature 
would not accept the new interpretation 
of rate making and make full use of the 
liberty of state action allowed by the 
Hope Case. It is merely to suggest that 
until the state legislatures do that very 
thing, their former intent should be 
presumed to remain unchanged. It 
might further be argued that such an 
important change of policy, under dem- 
ocratic processes, should be formally 
underwritten by clear legislative action, 
rather than accomplished by the more 
recent vacillation of judge-made law. 

Pertinent excerpts from statutory 
laws affecting utility valuation in the 
various states follow: 











ALABAMA 


“In arriving at a valuation of the prop- 
erty of any utility as provided in this sec- 
tion (§9757, Public Service Commission 
Law), the commission shall give due 
consideration to the history and develop- 
ment of the utility and its property, orig- 
inal cost, cost of reproduction as a going 
concern, and other elements of value rec- 
ognized by the laws of the land for rate- 
making purposes.” 

Under §9770 “every utility shall be en- 
titled to such just and reasonable rates 
as will enable it at all times to perform 
its duties to the public and will, under 
honest, efficient, and economical manage- 
ment, earn a fair net return on the rea- 
sonable value of its property devoted to 
the public service.” 


ARIZONA 


The Corporation Commission Law re- 
quires that rates of public utilities shall 
be just and reasonable and provides for 
valuation hearings but lays down no rules 
by which value is to be determined 
(§722). 

At the hearings the commission 
may receive evidence from the utilities 
affected and “from other sources,” and is 
directed to “file its findings of facts in 
writing upon all matters concerning 
which evidence has been introduced, 
which in its judgment bears upon the 
value of the property.” 


ARKANSAS 


The department of public utilities has 
power to “find and fix just, reasonable, 
and sufficient rates to be thereafter ob- 
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served and enforced and demanded by 
any public utility” (§19, Par 1, Public 
Utilities Act of 1935). 

Under Par 4 of the same section, the 
department has power to “ascertain and 
fix the value of the whole or any part of 
the property of any public utility, in so 
far as the same is material to the exercise 
of the jurisdiction of the department.” 


CALIFORNIA 

The California Railroad Commission 
“shall have power to ascertain for each 
purpose specified in this act, the value of 
the property of every public utility in this 
state and every fact and element of value 
which in its judgment may or does have 
any bearing on such value” (§47, Public 
Utilities Act). 

COLORADO 

The Colorado Public Utilities Com- 
mission is given “power to ascertain the 
value of the property of every public util- 
ity in this state and the facts which in 
its judgment have or may have any bear- 
ing on such value” (§2943, Colorado 
Public Utilities Act). 

Under §2964, “the commission shall 
make and file its findings of fact in writ- 
ing upon all matters concerning which 
evidence shall have been introduced be- 
fore it which in its judgment have bear- 
ing on the value of the property of the 
public utility affected.” 


CONNECTICUT 
The public utilities commission is di- 
rected “in considering the rates of elec- 
tric utility companies in this state or in 
the proceedings having to do with such 


e 


placed alongside the Hope decision which raise grave doubt 


q THERE have been two recent state court cases which can be 


as to what the state courts generally will do. They were 
handed down in Pennsylvania and North Dakota. The 
Pennsylvania law specifically requires the commission to find 
fair value. The North Dakota law requires a finding based 
on prudent investment and reproduction cost, as well as other 
elements of value, and the court has interpreted this to mean 
fair value as defined by Smyth v. Ames. 
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rates to consider the expenses and reve- 
nues of each company as a whole, in ar- 
riving at a fair return on the fair value of 
such properties” (Chap 257, Laws of 
1941). 

Under Senate Bill No. 513, Laws of 
1941, effective July 1, 1941, “the burden 
of proving that a rate under considera- 
tion is just and reasonable shall be on the 
public service company.” 


DELAWARE 

Has no law regulating utilities. 
FLORIDA 

Has no law regulating utilities. 
GEORGIA 


The public service commission has su- 
pervision over rates of public utilities un- 
der §93-307 (2663) and has power to de- 
termine just and reasonable rates under 
§93-309 (2630). The only reference to a 
standard for determining value is in §93- 
308 (2664), in which the commission 
shall have power to “ascertain the cost of 
construction and the present value of 


properties in Georgia owned by” utilities. 


IDAHO 


The public utilities commission “shall 
have power to ascertain the value of the 
property of every public utility in this 
state and every fact which, in its judg- 
ment, may or does have any bearing on 
such value” (§59-523, Public Utilities 
Law). 

The commission after hearings “shall 
make and file its findings of fact in writ- 
ing upon all matters concerning which 
evidence shall have been introduced 
which in its judgment have bearing on 
the value of the property of the public 
utility affected” (§59-640, Public Util- 
ities Law). 

ILLINOIS 


The commerce commission is given 
power “to ascertain the value of the prop- 
erty of every utility in this state and 
every fact which in its judgment may or 
does have any bearing on such value” 
(§30, Illinois Commerce Commission 
Act). 
The burden of establishing value is 
placed upon the utility. 


JULY 20, 1944 76 


INDIANA 


The public service commission “shall 
value all the property of every public 
utility actually used and useful for the 
convenience of the public at its current, 
fair cash value. As one of the elements 
in such valuation, the commission shall 
give weight to the reasonable cost of 
brivging the property to its then state of 
efficiency. In making such valuation, the 
commission may avail itself of any infor- 
mation in possession of the state board of 
tax commissioners or of any local au- 
thorities . As an element in deter- 
mining value the commission may also 
take into account reproduction costs at 
current prices, less depreciation, . . . 
and shall not include good will, going 
value, or natural resources” (§9, Public 
Service Commission Act). 


Iowa 
The state commerce commission has 
only limited jurisdiction over public util- 
ities. Rates are regulated by cities and 
towns. 


KANSAS 


The corporation commission “shall 
have the power and it shall be its duty to 
ascertain the reasonable value of all prop- 
erty of any common carrier or public 
utility governed by the provisions of this 
act, used or required to be used in its 
services to the public within the state of 
Kansas, whenever it deems the ascertain- 
ment of such value necessary in order to 
enable the commission to fix fair and 
reasonable rates . and in making 
such valuations they may avail themselves 
of any reports, records, or other things 
available to them in the office of any na- 
tional, state, or municipal officer or 
board” (§66-128, Commission Act as 
amended). 


KENTUCKY 


In arriving at a valuation of property 
of any utility, the Kentucky Public Serv- 
ice Commission “shall give due consider- 
ation to the history and development of 
the utility and its property, original cost, 
cost of reproduction as a going concern, 
and other elements of value recognized 
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Source of Ownership of Property 


Hs that depreciation reserve must be included in the rate base, 
and brushing aside the argument that because it was created by rate- 
payers they should not be required to pay rates on any new property 
developed from it. The Pennsylvania Superior Court has said: “... so 
long as present fair value is the test, it makes no difference whether 
appellant bought tt, received it as a gift, or won it in a lottery.” 





by the law of the land for rate-making 
purposes” (§4, Par (f), Public Service 
Commission Act). 
LOUISIANA 

The Louisiana Public Service Com- 
mission Act, under §7917.1, gives the 
commission “all necessary power” to fix 
and regulate rates and utilities. The com- 
mission is given power under §7917.3 to 
make an examination of the affairs of 
utilities to determine a rate base and 
charge all expenses to the utility. Noth- 
ing is said about specific standards by 
which the rate base is to be determined. 


MAINE 


“The commission shall fix a reasona- 
ble value upon all the property of any 
public utility used or required to be used 
in its service to the public within the state 
whenever it deems a valuation thereof to 
be necessary for the fixing of fair and 
reasonable rates, tolls, and charges; and 
in making such valuation it may avail it- 
self of any reports, records, or other in- 
formation available to it in the office of 
any state officer or board” (§40, Public 
Utilities Commission Law). 


MARYLAND 
The commission shall “have full and 


plenary power to value the plant, prop- 
erty, appurtenances, assets, and fran- 
chises” of gas and electric utilities (§388, 
Public Service Commission Law). 

“The commission shall, whenever it 
may deem it desirable to do so, investi- 
gate and ascertain the fair value of prop- 
erty of any. corporation subject to the 
provisions of this subtitle and used by it 
for the convenience of the public” (§385, 
applying to telephone and telegraph com- 
panies). 


MASSACHUSETTS 

The department of public utilities is 
given authority to reduce or change prices 
of gas or electricity after a hearing, 
either upon its own motion or upon com- 
plaint (Chap 164, §93 et seqg., Massa- 
chusetts General Laws of 1921, as 
amended). 

The commission, in regulating com- 
mon carriers, including telephone and 
telegraph companies, is given authority 
to “investigate and determine the fair 
value for any purpose of all the property 
of any common carrier In mak- 
ing any valuation under this section, the 
department shall have access to and may 
use any books, documents, or records of 
any department or board of the common- 
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wealth or any political subdivision there- 
of” (Chap 159, §26, General Laws of 
1921). 


MICHIGAN 

Telephone and gas pipe-line companies 
are regulated as common carriers and the 
public service commission has general 
supervision over rates and charges. The 
commission also has jurisdiction over 
electric and natural gas companies. The 
valuation section with respect to electric 
companies reads: “In determining the 
proper price the commission shall con- 
sider and give due weight to all lawful 
elements properly to be considered to 
enable it to determine the just and rea- 
sonable price to be fixed for supplying 
electricity, including cost, reasonable re- 
turn on the fair value of all property 
used in the service, depreciation, obsoles- 
cence, risks of business, value of service 
to the consumer, the connected load, the 
hours of the day when used, and the 
quantity used each month: Provided, 
however, that the commission shall in no 
case have power to change or alter the 
price fixed in or regulated by or under 
any franchise heretofore or hereinafter 
granted by any city, village, or town- 
ship” (§§ 4842-4850, Compiled Laws of 
1915; P. A. 1909—No. 106, as amended 
by P. A. 1921, No. 274, §7; see also 
Laws of 1929, No. 9, § 10). 


MINNESOTA 


The railroad and warehouse commis- 
sion has jurisdiction over rates of tele- 
phone companies (Chap 426, Laws of 
1937) and under a special law (Chap 
333, Laws of 1939) was given a $25,000 
revolving fund to make telephone valua- 
tion studies. No standards or limitations 
on valuation are specified. The commis- 
sion has no jurisdiction over electric and 
gas utility rates. 

MIssIssIPPI 

The public service commission has ju- 
risdiction only over common carriers, in- 
cluding telephone and telegraph com- 
panies. Section 7095-6, Railroad Com- 
mission Act, states that the commission 
shall “exercise a watchful and careful 
supervision over the tariffs or charges 
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of every railroad and other common 
carrier and shall revise the same from 
time to time, as justice to the public and 
the railroad and other common carriers 
may require; and shall increase or re- 
duce any of the rates as experience and 
business operations show to be just.” 


MIssourI 


The Public Service Commission Law 
gives the commission power to “ascertain 
value of the property of every” common 
carrier, gas company, electric company, 
telephone and telegraph company in the 
state “and every fact which in its judg- 
ment may or does have any bearing on 
such value.” The commission is empow- 
ered to resort to any source of informa- 
tion available which shall be offered in 
evidence (§§ 60, 78, 101, Public Serv- 
ice Commission Law). 

MoNnTANA 

The railroad commission, when sitting 
as the public service commission, is au- 
thorized to fix reasonable and just rates 
after it has investigated and ascertained 
the value of the property of any utility. 
“In making this investigation the com- 
mission may avail itself of all informa- 
tion contained in the assessment rolls of 
various counties, and the public records 
of the various branches of the state gov- 
ernment, or any other information ob- 
tainable” (§§ 3883, 3884, Railroad and 
Public Service Commission Acts). 

NEBRASKA 

The railway commission has juris- 
diction over railroads, telephone, and 
telegraph companies, but not gas or elec- 
tric utilities. The commission is re- 
quired to make a physical valuation of 
such public service corporations. In the 
case of railroads, the law provides that 
the value shall be based on “the average 
market value or cost of labor and mate- 
rials” and the “amount of money found 
necessary to rebuild the road as it now 
stands,” with proper allowance for de- 
preciation (§§ 75-1303, 75-1304, State 
Railway Commission Law). 

In the case of other public service 
corporations (except electric utilities), 
the same principle of reproduction cost 
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depreciated is to be used to determine 
physical value if the actual value cannot 
be ascertained by books and records of 
the company as well as sworn reports 
of officers (§ 75-1305). 
NEVADA 

The public service commission has 
general supervision over utilities. The 
commission may on its own motion in- 
vestigate the rates of any utility to de- 
termine if they are just and reasonable, 
but no standards are set by which valua- 
tion is to be determined (§§ 6125, 6127, 
Public Service Commission Act). 

New HAMPSHIRE 

Beyond requiring a utility to carry a 
“proper and adequate depreciation ac- 
count whenever the commission shall de- 
termine that such a depreciation account 
can reasonably be required” (Chap 240, 
§ 9, Public Laws), and providing for 
use of the depreciation fund, New Hamp- 
shire Public Service Commission Law 
does not undertake to limit commission 
regulation affecting rates. The statute 
expressly prohibits use of any part of 
the depreciation fund for the payment of 
dividends. 

NEW JERSEY 


The board of public utility commis- 
sioners has power to “appraise and value 
the property of any utility” whenever 
in the judgment of the board it is neces- 
sary to do so. In making such valuation 
“the board may have access to and use 
any books, documents, or records in the 
possession of any department or board 
of the state or any political subdivision 
thereof” (§ 16, Commission Act). 

The board has power, after hearing, 
to fix just and reasonable rates. 


New Mexico 


The public service commission, created 
in 1941, is empowered to determine the 
value of a utility, but in arriving at such 
value it shall “give due consideration to 
the history and development of the prop- 
erty and business of the particular pub- 
lic utility, to the original cost thereof, 
and to the cost of reproduction as a 
going concern, and to other elements of 
value recognized by the laws of the land 
for rate-making purposes” (Art III, § 
26, Public Utility Act). The commis- 
sion is required to fix just and reasonable 


rates (Art IV, § 37). 
New York 


The public service commission is 
given jurisdiction over all utilities in var- 
ious sections of the Public Service Law. 
The commission may obtain from a util- 
ity company such portions of the tax re- 
ports filed with the tax commission “as 
set forth the reproduction cost new and 
present value of its properties ; such por- 
tions shall also be admissible in evi- 
dence” in a valuation hearing before the 
commission (§ 4a, Par 3, Public Service 
Law). 

The commission is empowered to fix 
mixed gas rates that will secure a fair re- 
turn (Art 4, § 66, Par 2). 

The commission is also empowered to 
prescribe gas and electric rates “embody- 
ing the automatic adjustment of such 
rates and charges over a fixed period not 
exceeding four years, based on the rela- 
tion between the net income from such 
rates and charges available for return 
and the fair value of the property” (§ 66, 
Par 16). 

Another section provides: “In deter- 


7 


Dakota Supreme Court said: “A finding of value cannot be 


q In a case two months after the Hope decision the North 


reached merely by the solution of an algebraic equation which 


is universal in its application. 


.. . Historical cost and repro- 


duction cost are both major factors but the weight which 
shall be given to each in the fair value formula can only be 
determined by judgment exercised in the light of the circum- 


stances in which they rest.” 
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mining the price to be charged for gas 
or electricity the commission may con- 
sider all facts which in its judgment have 
any bearing upon a proper determination 
of the question although not set forth in 
the complaint and not within the allega- 
tions contained therein, with due regard 
among other things to a reasonable aver- 
age return upon capital actually ex- 
pended and to the necessity of making 
reservations out of income for surplus 
and contingencies” (Art 4, § 72). 
NortH CAROLINA 

The utilities commission is required to 
make just and reasonable rates and 
charges for electricity, gas, telephone, 
and telegraph. In fixing rates, the com- 
mission “shall take into consideration if 
proved, or may require proof of, the 
value of the property .. . or the fair 
value of the service rendered in deter- 
mining the value of the property so being 
used for the convenience of the pub- 
lic’ (Art 4, § 1066, Utilities Commis- 
sion Act). 

The commission “shall furthermore 
consider the original cost of construction 
thereof and the amount expended in per- 
manent improvements thereon and the 
present compared with the original cost 
of construction of all of its property 
within the state ; the probable earning ca- 
pacity of such property under the par- 
ticular rates proposed and the sum re- 
quired to meet the operating expenses 

. and all other facts that will enable 
them to determine what are reasonable 
and just rates” (Art 4, § 1068). 


NortH DAKOTA 


The public service commission “for 
the purpose of ascertaining the reason- 
ableness and justice of the rates and 
charges of public utilities . . . shall in- 
vestigate and determine the value of the 
property of every public utility... . The 
commissioners shall prescribe the details 
of the inventory of the property of each 
public utility’ (§ 4609c37, Compiled 
Laws of 1913 and Supplement of 1925). 

This section of the law also provides 
that in ascertaining the value of the var- 
ious kinds and classes of ernperey of 
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each public utility, the “commissioners 
shall have authority to ascertain and re- 
port, in such detail as it may deem neces- 
sary, as to each piece of property owned 
or used by such public utility to show 
separately” the following facts: original 
cost of land, value as of a date certain (of 
land), additional value by reason of own- 
ership of land for right-of-way pur- 
poses, reproduction cost of plant depre- 
ciated, net value as of a certain date of 
all physical property other than land, to 
be arrived at by deducting the sum of 
amounts of depreciation from the sum of 
the new reproduction cost. 

This section further provides under 
Par (g) that “the value of the property 
of a public utility company, as determined 
by the commissioners, shall be such sum 
as represents, as nearly as can be ascer- 
tained, the money honestly and prudently 
invested in the property. In valuing the 
property on the basis of the cost to re- 
produce the same, unit prices of material 
and labor entering into construction 
shall be based on the average prices over 
a sufficient period of years to secure nor- 
mal results. Equipment shall be valued 
on the average prices of a sufficient pe- 
riod of years to secure normal results and 
there shall be deducted from the total 
amounts, as thus determined, such sum 
as is properly chargeable to deprecia- 
tion... The commissioners shall exclude 
from such valuation all unearned values 
or unearned increment.” 

The commission is authorized to re- 
quire a public utility to furnish its tax 
reports filed with the state tax commis- 
sioner, and these reports are admissible 
in evidence in a valuation proceeding 
(Chap 208). 

OHIO 

The public utilities commission has 
power to fix just and reasonable rates for 
all utilities, except that municipalities 
may enter into contracts covering rates 
with utility companies (§ 614-44, Public 
Utilities Commission Act). In deter- 
mining value of a public utility the com- 
mission “shall prescribe the details of 
the inventory of the property of each 
public utility or railroad in the state ; and 
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Legislative Intent As to Value 


“an argument could be made reasonably to the effect that the com- 
mission or state court which, under the ‘no formula’ license of the Hope 
Case, attempted to switch suddenly to strict cost valuation would be per- 
verting the intent of the legislature which put the word VALUE into the 
statute years ago, even though a then effective doctrine now apparently 
has been discarded as a test of Federal constitutionality in rate cases.” 





such inventory shall include all the kinds 
and classes of property, with the value of 
each,” 

The commission has authority to as- 
certain and report “in such detail as it 
may deem necessary” the “original cost 
of land,” “value of land,” as of a date 
certain, “value of right of way,” “repro- 
duction cost,” “depreciation,” “net 
value as of a certain date,” “value of 
franchise,” “good will,” etc., and addi- 
tional facts (§ 499-9). 

If the commission finds rates unjust 
and unreasonable, it shall “with due re- 
gard among other things, to the value of 
the property . . . and all such other mat- 
ters as may be proper . . . fix and deter- 
mine such just and reasonable rate” 
(§ 614-23). 

OKLAHOMA 

The corporation commission is re- 
quired by the state Constitution to as- 
certain the original and reproduction cost 
and indebtedness of utility properties 
(Art 9, § 29). 

OREGON 


The public utilities commissioner 


“shall value all the property of every 
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public utility actually used and useful for 
the convenience of the public. In making 
such valuation the commission may avail 
itself of any information in possession 
of the state board of tax commissioners, 
or any other state officer or board” (§61- 
209, Public Utilities Commissioner Act). 
The commissioner has authority to fix 
just and reasonable rates (§ 61-243). 


PENNSYLVANIA 
“The commission may, after reason- 
able notice and hearing, ascertain and fix 
the fair value of the whole or any part 
of the property of any public utility, in 
so far as the same is material to the exer- 
cise of the jurisdiction of the commis- 
sion, and may make revaluations from 
time to time, and ascertain the fair value 
of all new construction, extensions, and 
additions to the property of any public 
utility” (§ 311, Public Utility Law; see 
also § 307). 
RHODE IsLAND 
The public utilities administrator has 
power, after a hearing, to “fix and order 
substituted . . . such rates . . . as shall 
be just and reasonable” for rates which 
have been found to be unjust and un- 
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reasonable (§§ 18, 21, 26, Public Utili- 
ties Act). 


SouTH CAROLINA 

The public service commission has 
power to fix just and reasonable rates. 
“Tn connection with such determination, 
the commission may consider all facts 
which in its judgment have a bearing 
upon a proper determination of the ques- 
tion...” (§ 8253, old Railroad Commis- 
sion Act of 1932). 


SoutH DaKotTa 

The utility commissioner has author- 
ity to fix just and reasonable rates for 
common carriers, including telephone 
and telegraph, but has no authority over 
the rates of electric and gas utilities. In 
fixing reasonable rates for those utilities 
under his jurisdiction, the commissioner 
must receive whatever evidence he con- 
siders pertinent from either side, but he 
shall also add “whatever information he 
may have or can secure from any source 
...” (§ 9524, Railroad Commission Act 
of 1929), 


TENNESSEE 

The railroad and public utilities com- 
mission has power to appraise and value 
the property of any utility “whenever in 
the judgment of the said commission it 
shall be necessary so to do, for the pur- 
pose of carrying out any of the provi- 
sions of this law, and in making such 
valuation the commission may have ac- 
cess to and use any books, documents, or 
records in the possession of any depart- 
ment or board of the state or any political 
subdivision thereof.” After hearing the 
commission has power to fix just and 
reasonable rates (§ 5450, Railroad and 
Public Utilities Commission Act). 


TEXAS 

The railroad commission has no juris- 
diction over electric or telephone rates, 
but regulates gas rates, However, the law 
prohibits monopolies and requires that 
utilities which refuse to lower their 
rates as required by any municipal ordi- 
nance, may not raise them if a compet- 
itor seeks to enter the field. The com- 
mission shall fix fair and reasonable 
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rates for gas, but no basis is set forth 
upon which value is to be determined 
(Art 6053, Title 102, Revised Civil 
Statutes of 1925, as amended), In regu- 
lating the gathering, transportation, etc., 
of crude petroleum, the commission is re- 
quired to use as a basis for fixing rates, 
one which will “provide a fair return 
upon the aggregate value of the prop- 
erty of any such carrier used and useful 
in the services performed after provid- 
ing for reasonable allowance for depre- 
ciation and other proper factors, and for 
reasonable operating expenses under 
honest, efficient, and economical manage- 
ment...” (Art 6049a, § 6a). 


UTAH 

The public service commission “shall 
have power to ascertain the value of the 
property of every public utility in this 
state and every fact which in its judg- 
ment may or does have any bearing on 
such value” (§ 76-4-21 Revised Statutes 
1933). 

“The public service commission shall 
accept the values filed [by the utilities] 
as provided herein unless otherwise 
changed by the commission, upon evi- 
dence taken by and filed with the com- 
mission as the true values of the tangible 
and the intangible properties of said pub- 
lic utility and said (last declared) values 
shall be the values upon which said 
utility might earn a fair return. Under 
no circumstances shall an increase in the 
rates of any public utility be found jus- 
tified by the commission if said increase 
shall result in an earning by said utility 
of an amount greater than a fair return 
on the value of the properties of said 
public utility located within the state of 
Utah as shown in the forms provided 
herein” (§ 76-4-21X). (A rate case is 
now pending before the state supreme 
court. ) 


VERMONT 


The public service commission has au- 
thority to fix just and reasonable rates 
for all utilities (§ 6093, Chap 250, Public 
Service Commission Act). The statute 
does not set up a standard for determin- 
ing value upon which rates are to be 
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| fixed. After hearing the commission may 


substitute new “just and reasonable” 
rate schedules, but “this section shall not 
be construed to require the same rates, 
tolls, or charges from any company sub- 
ject to supervision under this chapter for 
like service in different parts of the state, 
but the commission in determining these 
questions shall investigate local condi- 
tions and in final findings and judgment 
shall take cognizance thereof.” 


VIRGINIA 

The corporation commission has 
power to fix just and reasonable rates for 
utilities, including gas, electric, and tele- 
phone (§ 3709, Chap 146; § 4071, Chap 
160, Corporation Commission Act). 

The commission may fix reduced tem- 
porary rates whenever in its opinion after 
an examination of any reports, books, 
records, or papers, or from an inspection 
of the property, “the net income of such 
public utility, after reasonable reduc- 
tions for depreciation and other proper 
and necessary reserves, is in excess of 
the amount required for a reasonable re- 
turn upon the value of the public util- 
ity’s property.” If the final findings of 
the commission fix rates higher than the 
temporary rates, the public utility may 
amortize and recover its loss by tempo- 
rary increases over and above those 
finally determined (§ 4071a, Corpora- 
tion Commission Act). 


WASHINGTON 


The department of public service is re- 
quired to fix just, fair, reasonable, and 
sufficient rates for public utilities (§ 
10390, Public Service Commission Law). 
It is empowered to “ascertain and deter- 
mine the fair value for rate-making pur- 
poses of the property of any public 
service company used and useful for 
service in this state and shall exercise 
such power whenever it shall deem such 
valuation or determination necessary or 
proper under any of the provisions of 
this act” (§ 10441). 


WEST VIRGINIA 


The public service commission is-given 
power to “investigate all rates, methods, 
and practices by public utilities subject 
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to the provisions of this chapter ; to re- 
quire them to conform to the laws of this 
state and to all rules, regulations, and 
orders of the commission not contrary to 
law ; and to require copies of all reports, 
rates, classifications, schedules, and 
timetables in effect and used by such 
utility or other person, to be filed with the 
commission, and all other information 
desired by the commission relating to 
such investigation and requirements, in- 
cluding inventories of all property in 
such form and detail as the commission 
may prescribe.” The commission may 
change a rate which is found to be un- 
just and unreasonable (Art 2, §§ 2, 3, 
Public Service Commission Act). 


WISCONSIN 

The public service commission has 
power to fix just and reasonable rates 
for public utilities (§ 196.03, Public 
Utilities Act). “The commission shall 
value all of the property of every public 
utility actually used and useful for the 
convenience of the public, In making 
such valuation the commission may avail 
itself of any information in possession 
of the state board of assessment” (§ 
196.05). 


WYOMING 


The public service commission “may 
investigate, consider, and determine such 
matters as the cost or value, or both, of 
the property and business of any public 
utility, used and useful for the conven- 
ience of the public, and all matters affect- 
ing or influencing such cost or value, the 
operating statistics of any public utility, 
both as to revenue and expenses and as to 
the physical features of operation in such 
detail as the commission may deem ad- - 
visable; the earnings, investment, and 
expenditures of any such corporation as 
a whole within this state, and as to rates 
in local exchanges or plants of any tele- 
phone, telegraph, water, electrical, or gas 
corporation, the geological location 
thereof shall be considered, as well as the 
population of the municipality in which 
such plant or exchange is located” 
(§ 94-118, Public Service Commission 
Act). ' 
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The Bottomless Hole of Debt 


And the Utilities 


The author gives some of his impressions as to the 

economic situation after talking with Dr. Alvin H. 

Hansen, an eminent advocate of the theory of deficit 
spending. 


By HERBERT COREY 


ow I know why the little boys 

N laughed at the Prophet Elisha. 

They knew they would be 

eaten by the bears in any case. So they 

got what fun they could out of the old 
gentleman. 

Dr. Alvin H. Hansen is a prophet. 
Beyond any doubt he is a prophet. He 
may be a true prophet. He is a special 
adviser to the Federal Reserve System, 
and he holds the Lucius N. Littauer 
Chair in Political Economy at Har- 
vard, and he has held many other hon- 
orable and important positions and 
written basketfuls of erudite anticipa- 
tions and conclusions. 

He is not only an important man but 
he is a very important man. A great 
many economists do not agree with 
him, but all would agree to that state- 
ment. He is a friend and co-laborer 
with John Maynard Keynes, the Brit- 
ish economist who turned the financial 


JULY 20, 1944 





84 


world upside down a few years ago and 
has since been ennobled. He is on let- 
ter-writing terms with many European 
pundits. A book has been written 
largely about Dr. Hansen. The writer 
seemed to feel that Hansen was all 
wrong. 

I wonder if that snuffling sound in 
my intellectual darkness could possibly 
be a bear? 

I have just been talking with Dr. 
Hansen and the future seems as dark 
to me as it seems bright to Dr. Hansen. 
He is one of the fathers—there are 
several fathers—of the theory of “‘defi- 
cit spending.” He thinks and says that 
it does not make any difference how 
deeply this nation goes into debt as long 
as the going into debt produces an in- 
come that will balance the debt. There’s 
the trick of it: 

“Tt is all a matter of balance.” 

Gentlemen of the utility industry 
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are invited to attend this exposition of 

Dr. Hansen’s theory. If he is right the 

utilities should be on top of the world. 
To get down to the grass roots: 


sas scons spending,” as Dr. Han- 
sen sees it, is not a mere bor- 
rowing of money to be eased out of the 
Treasury through any convenient 
channel. No one detests boondoggling 
more than he does, although he excises 
our boondoggling on the theory—as I 
understand him—that we had not 
made any plans and no one could think 
of anything better to do in the emer- 
gency. 

He would borrow money by the bil- 
lion dollars in peacetime, if and when 
the borrowing became necessary. If 
American business began to slope 
downhill he would have the govern- 
ment spend money on all sorts of pub- 
lic works and thereby give business a 
shot in the arm. If business got to 
making too much money and a boom 
threatened, he would pay off some of 
the money that had been borrowed and, 
by reducing the money volume, mod- 
erate the business pace. 

The principal debt need never be 
paid. A small interest rate would be 
paid on the bonds, of course. If a 
holder wanted some money in a hurry 
he could cash in his bond at the nearest 
bank. The bank would turn in the re- 
deemed bond to the Federal Treasury. 
The Treasury would sell another bond 
and pay the bank. It’s all as easy as 
that. Dr. Hansen estimates our present 
national debt at $300,000,000,000. In 
1945 it might be $400,000,000,000. It 
might be any figure you wish to name 
in 1946. The controlling factors are 
the war, the subsequent peace, the 
world’s needs, and our productive 
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capacity. The size of the probable debt 
does not fret the economist at all, if 
by spending the borrowed money the 
national income can be kept up to the 
level required to keep up the debt. At 
first sight it seems a little bit frighten- 
ing to one who was taught that until 
the grocer’s bill was paid there would 
be no more credit at the grocery store. 


B” one might as well face proba- 
bilities. Maybe we have run out 
of facts to be faced. 

No matter what the debt may be 
when this war is over it will be a great- 
er debt than any nation has ever been 
saddled with. The American per capita 
debt will be larger than the similar debt 
in any other country in the world. It 
will be simply impossible to pay off that 
debt by means of taxation. The heav- 
ier the tax the more difficult it is for 
business to operate. A tax that would 
meet that debt would destroy every 
private business in the country and gov- 
ernment would be forced to take over. 
That would be national socialism with 
bells on. Maybe national communism. 

The Americans who remained would 
find themselves condemned to a life- 
time job for the government. Hours, 
pay, and conditions fixed by the gov- 
ernment. 

That wouldn’t do. 

The Germans have an easy way of 
repudiation when the debt gets too 
heavy. Or welshing, as the horsemen 
have it. 

That wouldn’t do. 

Whether you like the Hansen theory 
or not it may be that when peace comes 
the only way in which the debt can be 
handled will be somewhat along Han- 
sen’s lines. No wholesale redemption, 
but bond cashing piecemeal. 
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CU is evident that the costs of govern- 
ment must be met for a time by the 
sale of bonds for some time after peace 
comes. The demands upon us will be 
too great. We have committed our- 
selves—in a beautifully generous, 
chivalric, open-handed not-counting- 
the-costs way—to feeding a starving 
world, clothing it, restoring some kind 
of order, putting on roofs, and laying 
rails. These things must be done or 
the world will crash into an uncontrol- 
lable disorder that will slip into chaos. 

Meanwhile we will have reconstruc- 
tion and reconversion costs of our own 
right here at home. No one knows how 
much. No one, in point of fact, knows 
anything about the future. But if we 
do not get back to business soon—and 
to big business—the national motto 
will be “God Save Us.” So that for a 
time, at least, we must sell more bonds 
and go deeper into debt in order to es- 
tablish a foundation on which even- 
tually we may work our way toward 
solvency. 

Taxing will not do it. A little more 
taxes will ruin us. Authority for that? 
Any man of standing in both houses 
of Congress. Taft, Byrd, Doughton, 
George, Sumners—no space here to 
make a full list. 

But borrowing on the leaf-raking, 
Harry Hopkins, WPA, to hell with the 


¢ 





PUBLIC UTILITIES FORTNIGHTLY 


hindmost will not do. We were so rich 
during the boondoggling days that it 
really made no difference how much we 
threw away. We knew we could pay it 
back sooner or later. But Hansen— 
and do not forget that Hansen’s blood 
runs ice cold when he deals with eco- 
nomics—says that borrowing must be 
controlled in the future. 


jae must be considered as 
an instrument of national policy. 

Not just as a nation-wide bank night. 

That borrowing cannot be con- 
trolled except by men who know their 
business. Hansen would therefore set 
up a National Investment Board. A bill 
to that effect, written largely by Han- 
sen, has been introduced in the Senate 
by Wagner. 

That board would be invested with 
authority to sell or buy back bonds ac- 
cording to business needs, and control 
the expenditure of the money in public 
works and in other ways. 

But unless that board had some ad- 
vance knowledge of what were about 
to happen, its control could not be real- 
ly effective. So that Hansen would 
have the leaders of industry and finance 
get together and inform the board of 
their plans for a year ahead. If they 
were too rosy the board could tap them 
down: 


e 


“No matter what the debt may be when this war is over tt 
will be a greater debt than any nation has ever been saddled 
with. The American per capita debt will be larger than the 


similar debt in any other country in the world. It will be 
simply impossible to pay off that debt by means of taxation. 
The heavier the tax the more difficult it is for business to 
operate. A tax that would meet that debt would destroy 
every private business in the country and government would 


be forced to take over.” 
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“Not so many gang plows, Boys. 
We do not think we will let the farm- 
ers break so much land this year. A 
couple million more sewing machines. 
The women have been getting out of 
hand, darn it. They have been buying 
ready-made dresses just because they 
look cute. In the interest of national 
economy they must go back to making 
their own. Anyhow, we’re going to 
shift some of the factory dressmakers 
into the overall factories—” 


¥ think that is idle talk? Don’t 
kid yourself, Brother. It isn’t. 

The board would find it necessary to 
have some control over taxation, of 
course. Anyone can see that. 

And, as a matter of course, over the 
expenditures by the government. If the 
board felt like giving Mrs. Roosevelt 
a few rhythmic dancers, the gift could 
be explained on high grounds. It 
might be said at this point that, in the 
opinion of the present writer, no rhyth- 
mic dancer will get even a pleasant 
look from Dr. Hansen, The present 
writer would go on record with the pre- 
diction that if the National Investment 
Board is ever created with the desired 
powers to play God, the outlook for the 
Hearts and Flowers boys and girls 
would be decided grimly. Most of them 
would have dishpan hands up to their 
collarbones. However— 

With these powers given to the 
NIB there would not seem to be any 
place left for Congress. 

None of these things are being writ- 
ten in a spirit of lightness. For remem- 
ber that the program ahead which is 
being forced on us—in the matter of 
spending and borrowing—is along 
much the same lines as the Hansen 
plan. 
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| goed if we never get a National In- 
vestment Board with the powers 
desired by Hansen to borrow and bor- 
row and spend and spend—to para- 
phrase Mr. Hopkins’ line—there will 
be borrowing and spending by the gov- 
ernment. In the past, the loose plan of 
operation has been for the executive 
branch to tell the congressional branch 
how much money it would like to have. 

The congressional branch then tots 
up how much money it would like to 
spend on its own occasions. 

No total is ever set down in black 
figures. That would be too business- 
like. The Budget Bureau lops off a lit- 
tle now and then from an estimate. The 
estimate has been prepared with a fore- 
knowledge that some knocking off will 
be done. 


So everybody’s satisfied. Senator 
Byrd has been so insistent about 
the 50-odd government corporations 
that run with no mother to guide them 
that he has actually irritated the total 
cost of government down by a billion 
or so dollars annually. The Treasury, 
which is in law only the place in which 
money is kept and from which it is 
paid out, has been presenting rough 
drafts of tax laws to the lower house, 
which has the first handling of all 
financial legislation. It made such a 
mess of things that the lower house, 
in its current operations, wrote its own 
tax law. 

The Senate will hammer it around 
a little. To make a bad matter plain 
as possible: 


HE financial affairs of the Amer- 

ican people have not been conduct- 

ed with the business acumen of a South 
Sea cannibal who pays off in coconuts. 
But when this war is over we will 
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High Costs of Government 


. Big is evident that the costs of government must be met for a time 

by the sale of bonds for some time after peace comes. The de- 
mands upon us will be too great. We have committed ourselves—in a 
beautifully generous, chivalric, open-handed not-counting-the-costs 
way—to feeding a starving world, clothing it, restoring some kind of 
order, putting on roofs, and laying rails. These things must be done or 
the world will crash into an uncontrollable disorder that will slip into 

chaos.” 





be so deeply in debt that some kind of 
order will be forced on us. 

We cannot meet our immediate 
needs through taxation. To tax at that 
rate would bankrupt us. 

Therefore we must borrow. 

Unless we get a change of heart— 
having been sold on the idea that bor- 
rowed money is so much hay—we will 
borrow and spend more than we need 
to do. That’s the way we have been 
getting along ever since we began to 
crack our pots. Every idea that has 
been put forward during the heyday of 
the cuckoos will be put forward again. 
Some of them are sound, sensible, de- 
sirable in every way. Some of them, in 
a sane country operating in a sane way, 
would be considered as equivalent to 
the dramatic rights to bedlam. It will 
not make any difference to the country 
—in the opinion of the present writer 
and recent interrogator of Dr. Hansen, 
the eminent economist. 
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Fe a time—perhaps for only a time 
—we will borrow money and pour 
it into various channels in order to keep 
our national income so high that we 
will all have chickens. 

And where does that affect the utili- 
ties? Right where they have been af- 
fected ever since we went debt-happy 
some years ago. In their security and 
safety and revenues. 

An approximation of the situation 
by an authority shows that the Federal 
government has invested about $2,- 
000,000,000 in hydroelectric proper- 
ties. About one-third of the water- 
power capacity of the United States is 
now being operated by the government. 
Most of the better sites have been taken 
or are earmarked for future govern- 
ment use. 

But that leaves a lot of leeway for 
more spending. 

Given plenty of borrowed money— 
and an accepted doctrine that we must 
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spend it in order to keep the national 
income up to a high pitch—and more 
emphasis on the fact that as the use of 
electricity increases, so does the happi- 
ness of the people—and the first, or one 
of the first, channels into which to 
sluice that borrowed money will be in 
more hydroelectric operation. 


| Bane the New River decision of 
the Supreme Court all rivers are 
navigable. One embittered commenta- 
tor said that “navigation may start in 
a wash pan.” The principle has been 
established that the government may, 
if it wishes and has the money, control 
every little trickle of creek in order to 
get water for its hydroelectrics. The 
possible profit will not be considered. 
Dr. Hansen has said that although 
TVA may never pay 50 per cent of its 
cost back to the Federal Treasury, the 
collateral gain in the seven states af- 
fected will make the end-result profit- 
able. 

Once all the water power of the 
United States has been scooped into 
the Federal bucket—and those who 
think this suggestion is a dream are 
urgently requested to buy a dream book 
and discover what that kind of a dream 
means to all of us—it is sheerly silly to 
think that privately owned electric op- 
erations will be permitted to continue. 
Another Senator Norris will rise to 
talk about Power Nets and Octopi. 

Remember that under the Hansen 
plan the foundations of solvency as we 
used to know them have been dyna- 
mited. Debt is to be no longer formid- 
able. Assets and social aspirations are 
interchangeable factors. States and 
cities are to be drawn in. Slums that 
should be cleared—and there are thou- 
sands of them that stink like stale gar- 
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bage—will be cleared by a combination 
of the federally borrowed money and 
the municipally borrowed money and 
the money borrowed by the state, and 
if the enterprises do not pay off in cash 
they will in health and happiness and 
culture. There will be a cut glass chan- 
delier in every kitchen. 


N° privately owned power plant 
will be permitted to interpose its 
need to pay wages and dividends and 
pensions and its desire to play square 
with its stockholders. The dwellers in 
the ex-slums must be given electricity 
or they will not be happy. If they can 
pay they will be asked to pay, of course, 
but anyhow they must have electricity. 
If the denizens of Ward A are given 
free juice the time must come when 
wards up to X will demand the same 
benison. 

And so goodbye the private plants, 
Messrs. Utility Barons. 

If, that is, the government can bor- 
row all the money it wants and never 
pay any of it back. Dr. Hansen con- 
templates — as I catch it — a kind of 
perpetual revolving debt. When one 
bond is paid off another is sold. 

There was a suggestion, some time 
ago, that the publicly owned utility 
plants might be sold, or leased to priv- 
ate operators, in order that they be- 
come taxpayers and help support the 
government, instead of continuing as 
tax-eaters. 

But that idea is washed out, of 
course, if we accept the theory that it 
does not make any difference how 
much money we owe as a nation, so 
long as we can keep the national income 
up to such a total that we can continue 
to borrow money in order to keep up 
the national income so that we can— 
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Ma= the Hansen plan is the state 
socialism it has been called. 
Maybe it offers a way out of the money 
hole in which we will find ourselves 
when the war is over. Hansen has 
thirty-odd years of studying economics 
behind his position. He is an associate 
of Marriner Eccles, head of the Fed- 
eral Reserve System. He has been on 
the faculties of various universities. 
And he came up from the grass roots. 
He still owns the South Dakota farm 
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his father and mother homesteaded 
when they came to this country from 
Denmark. He worked his way through 
college by honest muscle. His feet 
should be on the ground if there is such 
a thing left in a world that seems to 
have gone nuts. 

Some paragraphs earlier I observed 
that if the Hansen plan goes through, 
the utilities should find themselves on 
top of the world. 

But the world is upside down. 
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Interpreting the Detroit Tax Rate Cut Case 


HE recent decision of the Michigan Supreme Court in the 

Detroit Edison Case (see Pustic UtiLities FortTNIGHT- 
Ly, issue of June 22nd, page 852) has been questionably inter- 
preted in some quarters as meaning that the commission of that 
state is required to reduce all utility rates by an amount suf- 
ficient to absorb the utility company’s excess profits tax liability. 
This view is not in accord with a subsequent statement made 
by Chairman Shilson of the Michigan commission in opening 
the Detroit Edison Company rate hearing on June 21, 1944. He 
said in part: 


“This case has been remanded to this commission by the su- 
preme court for further consideration. The supreme court 
opinion was not a mandate to reduce rates, to abolish all so- 
called excess profits taxes; it held, however, that avoidable 
taxes should be considered and should be excluded from op- 
erating expenses. 

“Tt also said the utility company is entitled to a reasonable 
return. 

“Our problem at this time is to find the breaking point, if 
there is such a breaking point, where taxes may be avoided 
without impairing reasonable return.” 


Since this statement was, presumably, before the Michigan 
Supreme Court before it denied (without opinion) on June 
30th the utility’s petition for rehearing, it may reasonably be 
assumed that the Michigan court saw no need for further 
clarification of its opinion—in the light of the chairman’s 
statement. 














The Energetic Postwar Program 
Of the Gas Industry 


Based on the solid rock of research it promises both 

new appliances and more efficient design of existing 

equipment which it is believed will result in useful- 

ness and an accelerated demand by the public for 
the service. 


By ERNEST R. ACKER 


PRESIDENT, AMERICAN GAS ASSOCIATION 


AND PRESIDENT, CENTRAL 


HUDSON GAS & ELECTRIC CORPORATION 


AVING in an earlier article enu- 

H merated some of the reasons 

why we believe the gas indus- 

try has acquitted itself well in war,’ let 

us turn to our prospects in peace. In 

this respect, I cannot refrain from 

quoting the same market analyst to 

whom I referred in the opening para- 

graph of the previous article alluded 
to. He said: 


Always remember this : The day the armis- 
tice is signed, the public—your public—won’t 
give a tinker’s damn that you helped the 
war effort—that you kept homes and busi- 
nesses and industries supplied with fuel, or 
that you did the job in the face of almost 
insurmountable obstacles. If you have any 
letterheads left over with Army-Navy “E” 
flags, or similar decorations on them, give 
them to the office force to use as confetti 
at the armistice day celebration. 

When the war is over, your public utility 
will once again be on trial. It will have to 





1“The Gas Industry in War,” Pusiic UTIL1- 
TIES ForTNIGHTLY, Vol. XXXIV, No. 1, p. 16, 
July 6, 1944. 








justify itself, sell itself all over again, and 
advertise itself all over again. 


This time I agree with the gentle- 
man in question. There can be no rest- 
ing on laurels and the gas industry has 
no intention of so doing. Today, un- 
der the aegis of an able postwar plan- 
ning committee composed of the indus- 
try’s foremost experts, the industry is 
engaged in the most profound soul- 
searching and product-improving ex- 
pedition in its history. It is ferreting 
out its strength and weakness and pre- 
paring a blueprint which it confidently 
expects to build into the most prosper- 
ous and progressive era it has ever 
known. It is building its hopes upon 
the rock foundation of research, after 
which it will complete the structure 
with the most enlightened sales promo- 
tion program that can be produced. 
Great strides have been made and there 
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is every reason to believe that this 
building program will be fulfilled. 

The postwar planning committee is 
engaged in appraising such factors as 
character, scope, and methods of ex- 
panding markets, changes in purchas- 
ing power, improvement of economics 
of production and distribution, devel- 
opment of new and improved appli- 
ances, and preparation for the resump- 
tion of sales activities. Its broad- 
gauged program covers every branch 
of the industry and involves not only 
making recommendations concerning 
the conduct of the industry but also in- 
stituting original research programs 
through the industry’s national coop- 
erative organizations. 


A nation-wide survey conducted by 
the postwar committee already has sup- 
plied a cross section of the gas indus- 
try’s opinion regarding gas appliance 
improvements and new appliances 
needed in the postwar era. Supple- 
menting this, many individual gas 
companies have sampled the opinions 
of their customers regarding postwar 
preferences in gas appliances. Add to 
this the fact that the committee recent- 
ly published a set of thirty-one concrete 
recommendations, backed by a commit- 
tee of action, and it is apparent that 
the gas industry is well advanced in 
preparing a blueprint for postwar 
progress. 


mAN indication of the deep-seated and 
farsighted character of the in- 
dustry’s planning is the extent and na- 
ture of its research program. The 
American Gas Association is now en- 
gaged in the most extensive research 
activities since its organization, the 
program for domestic gas research, for 
example, having been accelerated by 
JULY 20, 1944 92 
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400 per cent in 1943. As a matter of 
fact the association is now appropriat- 
ing more than 40 per cent of its income 
for research. 

The annual budget of The Institute 
of Gas Technology, supported by many 
progressive gas companies, has been 
doubled since the institute was inaugu- 
rated a few years ago. It has enlarged 
its long-range fundamental research 
program and increased the number of 
research projects carried on for var- 
ious gas utility and manufacturing 
companies. While the institute’s educa- 
tional program, involving the training 
of gas engineers and chemists to create 
a reservoir of specialists for the indus- 
try, has been interrupted by the war, 
it will be continued immediately after 
hostilities cease. 

By far the largest research project 
now in progress is that of the Amer- 
ican Gas Association devoted to the do- 
mestic gas appliance field. It is de- 
signed to provide manufacturers with 
fundamental data which can be readily 
utilized toward improvement of their 
appliances. 

During the past two years especially, 
work has been intensive and has cov- 
ered specific problems leading to im- 
proved appliances. It has also included 
subjects of a broader nature, such as 
combustion, which should lead to solu- 
tion of a variety of problems common- 
ly encountered by gas appliance design- 
ers. In fact, some of the results of the 
association’s research along these lines 
indicate possibilities of revolutionary 
changes in combustion methods in do- 
mestic equipment. 


N a far-reaching attempt to bridge 
the gap between fundamental re- 
search and practical application, so that 
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better gas appliances will be on the 
market as soon as possible, the gas in- 
dustry recently held two successive 
conferences devoted to domestic gas re- 
search. 

At these conferences, several hun- 
dreds of manufacturers, all cur- 
rently busy on war work, reviewed the 
results of the gas industry’s funda- 
mental research and ironed out difficul- 
ties involved in translating results of 
this program into new gas appliances. 
It was the first time in the industry’s 
history that general conferences, de- 
voted exclusively to technical research, 
had been held. 

Thus it can be seen that the gas in- 
dustry expects to supply the public with 
new types of appliances incorporating 
the latest features of design and the 
most effective means of fuel utiliza- 
tion. 

For example, in the domestic cooking 
field, such features as improved auto- 
matic ignition of all burners, faster ra- 
diant broiling, cooler exterior oven sur- 
faces, better visibility in ovens, smaller, 
lighter, and more efficient burners, are 
well within reach and similar improve- 
ments are projected for other gas 
equipment. 

The best talent in the gas industry is 
thinking of the future appliance busi- 
ness not simply in terms of ranges, re- 
frigerators, water heaters, and house- 
heating equipment as separate units, 
but also as a combined domestic serv- 


ice where each appliance becomes a 
sustainer of the other and the benefits 
of added load may reduce the cost to 
the customer. In its broader concep- 
tion, the house-heating load assumes 
new importance, especially since one of 
the most promising of the services 
available will be year-round air condi- 
tioning. This has passed the field test, 
awaits the “go” signal for production, 
and is expected to provide a substan- 
tial addition to the industry’s off-peak 
load. 


HERE is no single field of endeavor 

which offers so much promise for 
the gas industry and in which the gas 
industry has so much to offer as in the 
development of air conditioning. In 
the field of comfort conditioning it is 
only by means of gas equipment—and 
exclusively gas equipment — that all 
functions of comfort can be provided 
for home and business and industry in 
a single and self-contained piece of ap- 
paratus. 

Just as the war broke out, manufac- 
turers of gas equipment had solved the 
fundamentals of the problem and were 
in a position to offer a single self-con- 
tained package unit for all-year-round 
air conditioning. The gas industry de- 
fines all-year-round air conditioning as 
a means for controlling the heating, 
cooling, and humidification of air, the 
motion and distribution of the air, and 
its cleanliness through filtration. 


= 


supported by many progressive gas companies, has been 


q “THE annual budget of The Institute of Gas Technology, 


doubled since the institute was inaugurated a few years ago. 
It has enlarged tts long-range fundamental research program 
and increased the number of research projects carried on for 
various gas utility and manufacturing companies.” 
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For the postwar period, the gas in- 
dustry will be in a position to market 
units that will carry out these four 
functions— 

1. Temperature control 

2. Air motion control 

3. Humidity control 

4. Filtration 

This will be done with moderate- 
cost, single-package units. Several 
hundreds of these are already installed, 
and sufficient experience has been gath- 
ered on their performance characteris- 
tics to demonstrate that they are satis- 
factory units for both home and small 
store use. Financial data have been col- 
lected as well, and the opinion of sev- 
eral gas companies is to the effect that a 
5 per cent saturation of homes with 
this equipment will double the net in- 
come of the average gas company. 

These new units permit the gas in- 
dustry to associate modernity with gas 
as never before. They undoubtedly will 
spearhead the postwar domestic sales 
efforts of the gas industry. 


and more is sure to be heard con- 
cerning, the evolution of a codrdinated 
gas kitchen program which the gas in- 
dustry proposes to offer the public in 
the form of a complete package kitchen, 
including cabinets, sink, range, refrig- 
erator, dish washer, water heater, etc. 
Thus builders and home owners can as- 
semble the smartest and most efficient 
kitchen appliances and equipment, with 
the least complications. 

No small part of the postwar mar- 
keting drive of the gas industry is 
expected to revolve around the promo- 
tion of Certified Performance gas ap- 
pliances—tested appliances which in- 
corporate the mostadvanced knowledge 


Q UITE a bit has been written about, 
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of the industry. Experience gained in 
the perfection of standards and the 
promotion of the CP gas range is ex- 
pected to be of great benefit in extend- 
ing the CP program to other gas 
appliances. Likewise, the advantages 
of CP promotion will be extended and 
capitalized to the fullest extent. 

The CP range brought distinct and 
dramatic product improvement to the 
industry in a concerted way. It substi- 
tuted facts for claims—offered a stand- 
ard by which to measure the competi- 
tive claims of the electric range and 
also a standard by which to measure 
obsolescence of gas ranges themselves. 
CP, with its labeling and certification, 
tied in constructively with the consum- 
er movement for standards of quality. 


ements even more important, CP 
brought the gas industry its first 
proof of the value of cooperative pro- 
motion of a quality product. It knit 
together manufacturers, utilities, inde- 
pendent dealers, and salesmen. CP 
gave the industry a uniform story to 
tell, leading to the development of 
proper sales training, selling, codrdi- 
nated promotion and local advertising. 
CP did this without hurting the com- 
petition between individual brands. 
As a result of this industry unifica- 
tion, it is small wonder that the CP 
program stimulated sales, raised price 
levels, and gave the industry a new vi- 
sion of what selling a quality product 
at a high level could do for sales, prof- 
its, and customer satisfaction. Yes, 
$2,000,000 was spent telling the 
CP story; but this large investment 
brought even larger returns, both tangi- 
ble and intangible. The gas industry 
expects these returns to be magnified 
many times in the postwar period. 
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Development of Air Conditioning 
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HERE 1s no single field of endeavor which offers so much promise 
for the gas industry and in which the gas industry has so much 


to offer as in the development of air conditioning. In the field of comfort 
conditioning it is only by means of gas equipment—and exclusively gas 
equipment—that all functions of comfort can be provided for home and 
business and industry in a single and selfcontained piece of apparatus.” 





By modernizing our prewar con- 
cepts of marketing methods, we can 
look forward to what may truly be 
called the “all-gas home,” where the 
natural advantages of gas, that is, 
speed, convenience, cleanliness, and 
economy, will be emphasized through 
appliances that combine style and 
beauty with functional design to the 
point that—to use the slogan of the gas 
industry’s advertising program — gas 
will be “the magic flame that will 


brighten your future.” 
Wan gas industry believes there are 
many fundamental reasons why it 
can best serve the domestic market ; the 
quality of the service rendered to the 
customer ; the conservation of national 
resources ; employment of labor ; basic 
economics to the customer and the 
company. In connection with the lat- 
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ter, there are basic factors which favor 
gas over its nearest competitor—elec- 
tricity. These are: 


1. Where heat is desired, from two 
to three times the useful heat can be 
transported to a customer in the form 
of gas from a pound of coal as can be 
transported in the form of electricity, 
and, therefore, the combination of gas 
and electric service in the home is to 
the best interest of society, as well as 
the conservation of natural resources. 


2. Two-thirds of the energy used in 
a community is in the form of heat and 
only one-third is in light and power. 
Hence the eventual economic field of 
gas is an ever-expanding one. 


3. Gas can be stored where electric- 
ity cannot, which means that we have 
definite fundamentals in our favor, 
enabling us to serve short, heavy cook- 
ing loads with a minimum of invest- 
ment, which benefits both the customer 
and the supplier. 
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In the field of industrial and com- 
mercial utilization of gas, there is every 
reason for optimism. We are better 
prepared by the vast experience gained 
through four years of preparedness 
and war production. These experiences 
are being analyzed and catalogued for 
future use. The quick and successful 
solution of unusual engineering and re- 
search problems under war pressure 
has given new strength to our industry. 
The time is fast approaching when that 
experience will be translated into dy- 
namic tools for action in meeting the 
engineering problems of reconversion. 


oe in many directions has 
been going on apace both in indus- 
trial and commercial equipment manu- 
facturing plants and the laboratories of 
the gas industry. Specific projects now 
under way under the direction of the 
AGA Committee on Industrial Gas 
Research include research in high 
speed, direct heat-treating with gas; 
improvements in nonferrous metal 
melting through the application of di- 
rect radiant gas heat; gas immersion 
tubes ; development of automatic batch- 
type commercial toaster; and research 
in the field of vacuum heat-treating 
with gas. 

One of the most significant current 
developments is radiant gas heat and 
its application to baking, curing, and 
drying operations. The brightest fu- 
ture in processing appears to be open- 
ing up to methods which permit more 
rapid heat transfer, reduction in space 
for equipment, more precision in con- 
trol, and a reduction in capital invest- 
ment in equipment — all developments 
promising ever-widening usefulness 
for radiant gas burners. These give gas 
fuel a leading position in the realm of 
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chemistry and plastics. There also ex- 
ist great possibilities in the food dehy- 
dration industry, in textiles, in steel, 
ceramics, and in china. 

Perhaps the most outstanding devel- 
opment in recent years in connection 
with industrial heating has been the 
improvement in furnace mechanisms, 
robot controls, automatic charging, 
synchronized door operation, and 
speedy and automatic quenching. The 
greater the trend toward such furnace 
controls, the larger the field for the 
application of a controlled fuel like gas. 

While indulging in thoughts of what 
is ahead for gas, mention should also 
be made of the wartime evolution of 
the use of natural gas hydrocarbons in 
industries that are clearly separate and 
apart from the production, transmis- 
sion, and distribution of natural gas for 
fuel uses. Tremendous advances are 
being made in research and while much 
of the progress is a result of war neces- 
sity, new vistas are being opened dis- 
closing new manufacturing processes 
which will out'2st the war period. 


KILLED research chemists have 
shown that it is possible to rear- 
range the molecular structure of these 
hydrocarbons in a multitude of new 
ways and bring forth dozens of end 
products that include a variety of sol- 
vents, plastics, explosives, synthetic 
rubber, and aviation gasoline. It is not 
improbable that companies in this in- 
dustry will find it to their advantage 
after the war to further expand and 
broaden liquid hydrocarbon manufac- 
turing plants and processes because of 
the new uses and rapidly growing 
market for such products. 
The manufactured gas industry has 
it within its power to expand immeas- 
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- a sound, constructive, realistic, and codperative réle in shaping 
the future of the entire world.” 
—Excerpt from Farmers National 
Union program, submitted to Republican Committee 
on Agriculture. 











97 





JULY 20, 1944 











Wire and Wireless 


Communication 


HE platform adopted by the Na- 

tional Republican Party at its recent 
convention in Chicago included a plank 
which political observers foresaw as 
likely to make a political issue out of the 
Federal Communications Commission in 
the presidential campaign. The text of 
the plank was as follows: 


In times like these, when whole peoples 
have found themselves shackled by govern- 
ments which denied the truth, or, worse, 
dealt in half-truths or withheld the facts 
from the public, it is imperative to the 
maintenance of a free America that the press 
and radio be free and that full and complete 
information be available to Americans. 
There must be no censorship except to the 
extent required by war necessity. 

We insistently condemn any tendency to 
regard the press or the radio as instruments 
of the administration and the use of govern- 
ment publicity agencies for partisan ends. 
We need a new radio law which will define, 
in clear and unmistakable language, the rdle 
of the Federal Communications Commission. 

All channels of news must be kept open 
with equality of access to information at 
the source. If agreement can be achieved 
with foreign nations to establish the same 
principles, it will be a valuable contribution 
to future peace. 

Vital facts must not be withheld. 

We want no more Pearl Harbor reports. 


The decision of the Republicans to 
raise the issue of alleged abuse in the 
field of radio regulation was hardly a sur- 
prise. The recent activity of the Republi- 
can members on the special House of 
Representatives committee investigating 
the FCC clearly indicated that the pres- 
ent minority party in Congress did not 
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expect that current investigations and 
pending legislation involving the FCC 
would get anywhere at the present ses- 
sion, and that as a result a campaign issue 
on that subject might be profitably ex- 
ploited. 


* * * * 


NEW field for radio communication 
A equipment is being opened to the 
electronic industry. Pioneered by the 
Cab Research Bureau, the National As- 
sociation of Taxicab Owners, and Gen- 
eral Electric Company, plans for the in- 
stallation of 2-way radio communication 
equipment in taxicabs after the war have 
progressed to the point where the only 
major obstacle to be overcome is the ap- 
proval and assignment of bands by the 
Federal Communications Commission. 

Before the United States entered the 
war, the FCC had licensed approximately 
15,000 sets of emergency radio com- 
munication equipment for police depart- 
ments, fire departments, marine fire de- 
partments, forestry, and public utility 
companies with an aggregate value of 
about $15,000,000. 

D. Lee Chesnut, director of the emer- 
gency communication equipment section 
of General Electric, estimates that in the 
first year after the war alone, there will 
be a market for 15,000 sets of taxicab 
communication equipment. The poten- 
tial market for this equipment is indi- 
cated by the Office of Defense Trans- 
portation estimate that there are 70,000 
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taxicabs in the country. There are ap- 
proximately 51,000 taxicabs in large 
cities. Approximately 25,000 police ra- 
dio cars constituted the largest prewar 
market for this type of equipment, 

Taxicab companies in seventeen large 
cities have requested Mr. Chesnut and a 
group of other General Electric engi- 
neers to make surveys to determine the 
services that would be afforded by 2-way 
radio communication, to estimate costs, 
and to lay out transmitting facilities and 
to suggest appropriate wave bands. 

Surveys already have been completed 
in Cleveland and Philadelphia and among 
the other cities requesting surveys are 
Columbus, Ohio, Chicago, San Fran- 
cisco, Louisville, and Los Angeles. Both 
the Yellow Cab Company of Cleveland 
and the Yellow Cab Company of Phila- 
delphia have indicated definitely that they 
plan to install 2-way radio communica- 
tion systems in their cabs after the war if 
FCC approval is granted. 


HE radio control system developed 

by the General Electric Company 
contemplates the use of frequency modu- 
lation equipment in the 300 megacycle to 
500 megacycle bands. General Electric 
has already installed transmitting equip- 
ment in the 330 megacycle band and the 
company suggested this high band for 
use by the cab companies in order to leave 
the lower FM bands open to emergency 
communications equipment. 

In the radio control system outlined 
by the General Electric Company, each 
taxicab would be equipped with a 2-way 
radio. Transmitting stations would be 
established in several sections of the city 
and all would be hooked up with a central 
control station into which the calls for the 
cabs would come by telephone as at pres- 
ent. Drivers and control stations could 
keep in touch with each other at all times. 
The number of transmitting stations 
would be determined by the size of the 
city. In Cleveland, three stations would 
be necessary, while Philadelphia would 
require five stations. 

The equipment would be a special fre- 
quency modulation variety which would 
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enable the dispatchers to talk to each 
taxicab individually without being over- 
heard by any other taxicab or any other 
radio listener. Two-way radio operation 
of the cab fleet would enable the cab com- 
pany to respond almost instantly to emer- 
gency calls from patrons located in “ 
section of the city. 

An integral part of the plan will be a 
hook-up between radio control rooms of 
the police department and the taxicab 
company. In this connection the cab com- 
panies could make available to the city 
officials their fleets of cabs for assistance 
in disasters. 


* * * * 


T its recent national convention in 
Denver, Colorado, the National 
Federation of Telephone Workers de- 
cided to raise a war chest for a campaign 
against the rival organization efforts 
within the telephone industry of the 
American Communications Association, 
affiliated with the CIO. The association 
approved of a per capita dues’ levy of 10 
cents a month to continue to expand its 
program, including a drive to complete 
the organization of the telephone indus- 
try and “ejection of the CIO which has 
been trying to march in.” 

Other projects include continuance 
of the federation’s drive for “equitable 
representation for independent unions 
on the National War Labor Board and 
other government agencies,” expansion 
of the federation’s educational and pub- 
licity program, statistical and research 
work, and action on the postwar prob- 
lems which will face the industry as soon 
as hostilities cease. 

The Denver convention heard con- 
gratulatory communications from gov- 
ernment officials and elective officers, in- 
cluding one from President Roosevelt, 
which was the first order of business. 
President Roosevelt’s message to the 
telephone workers’ federation was as 
follows: 

Telephone workers, like so many others 
in the field of public service, are highly essen- 
tial to the war effort. Their record in the 


production of telephone equipment and in 
efficient maintenance of our telephonic com- 
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munication system under great pressure is 
one of which we can all be proud. 

That holds true of our great army of white 
collar workers. They do their jobs day in 
and day out, with little praise or glory and 
often with none too high rewards. They 
keep the home front bulwarked and are de- 
serving of their full share of the praise due 
American wage earners for our mighty war 
production effort. 


J. A. Beirne of New York city was re- 
élected president of the federation, J. J. 
Moran of Pittsburgh, vice president, and 
C. W. Werkau of Chicago, secretary- 
treasurer. 


* * * * 


CERTIFICATE of appreciation “for 

loyal and patriotic service’ was 
presented the American Telephone and 
Telegraph Company last month by Ma- 
jor General Harry C. Ingles, Chief Sig- 
nal Officer of the Army, at ceremonies in 
the main hall of the AT&T headquarters 
building in New York city. He said: 


Obviously, the campaign for liberation of 
the Nazi-dominated countries never could 
have been attempted without the full sup- 
port of Americans at home during the many 
months of preparation. Your particular job 
was to help the Signal Corps provide com- 
munications throughout the United States— 
communications which made it possible to 
supply all the instruments of war needed for 
such a momentous undertaking. 

You have a right to be proud of that job. 
Over AT&T circuits—over circuits of the 
various Bell telephone systems—streamed the 
messages of war in ever-increasing numbers. 
They were the messages that enabled the 
Army to clothe, feed, equip, train, and trans- 
port hundreds of thousands of men. They 
were the messages that gave these men the 
planes, tanks, trucks, and weapons they 
needed to overwhelm the enemy. As the 
volume of traffic pyramided, added demands 
were made on the personnel handling these 
messages, demands that were often above 
and beyond the normal requirements of duty, 
demands which were met cheerfully and 
competently. 

AT&T’s contributions have not been 
limited, of course, to this single phase of 
the war. Those contributions began when 
we were attacked at Pearl Harbor and have 
played an important role in our operations 
throughout the world ever since. The do- 
mestic network of Army Communications 
Service is an integral part of the Signal 
Corps’ overseas system, and AT&T facilities 
are a portion of that network. 
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At the outbreak of war, AT&T volun- 
teered the assistance of its engineers in help- 
ing the Signal Corps meet its obligations, 
and in the training of military personnel. Of 
immense benefit was the development of the 
multichannel radioteletypewriter system 
which now forms the backbone of Army 
Communications Service. Thus the Army 
was provided with high-speed, high-capacity 
radio facilities capable of operation by 
quickly trained personnel. 


President Gifford, accepting the cer- 
tificate from General Ingles on behalf of 
AT&T employees, said: 


... To know that we have merited this high 
honor is a further spur to our efforts. Our 
tradition is the Spirit of Service and in every 
man and woman in our organization lives 
the high resolve that the message must go 
through. In fair weather and in storm, in 
peace and in war, linemen and cable splicers 
—testboard men and switchboard operators 
—office workers and engineers—all combine 
to build, maintain, and operate the vast tele- 
phone network which is the nerve center of 
this nation. In Army camps and centers of 
war industry it has been our privilege to 
work in the front behind the war front and 
help speed the day of victory. 

We all have a deep feeling of pride and 
gratitude in the magnificent achievements of 
our armed forces and to know that we are 
of service to them is sufficient reward in it- 
self. Many of our employees, as our service 
flag shows, are serving with the armed forces 
and some of them have made the supreme 
sacrifice, 


* * * * 


oo of New York business 
executives recently received a note 
in the mails from the New York Tele- 
phone Company telling them in gentle 
but forthright terms that the phone situa- 
tion in the metropolitan area and 
throughout the state has become a tough 
problem and asking their help. 

It was reported that there are now on 
file 132,564 applications from house- 
holders of New York city and Long Is- 
land, many months old, for telephone 
service which there is little likelihood of 
being supplied within the next six months 
or a year under the WPB priority regu- 
lations unless some painless method is 
found to help ease the situation. 

The telephone company believes that 
for one reason or another many large in- 
dustries have surplus phone sets which 
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are not vitally necessary for the normal 
conduct of business and that these could 
be pooled as a generous contribution to 
relieve the phone scarcity. It is thought 
that about 50,000 such phones might be 
made available in this way, affording 
telephone service to about a third of the 
132,564 families in the metropolitan zone 
who have been clamoring for a life line to 
the physician, drugstore, butcher, baker, 
and candlestick maker these many 
months. 


* * *x * 


RIAL of a government suit to enjoin 

New York hotels from collecting 
“service charges” on interstate telephone 
calls made by guests was begun on June 
26th before Judge Stephen Brennan in 
Federal court in New York city. 

The suit is based on the contention that 
such extra charges are in violation of 
Federal Communications Commission 
regulations that provide fixed rates for 
toll calls. 


* * * * 


Spee sets head the list of 
civilian goods for which depositors 
are putting away funds, according to the 
Franklin Square National Bank of Long 
Island. Twenty-two per cent of de- 
positors who are setting aside savings for 
specific purposes at the bank have ear- 
marked their funds for purchase of tele- 
vision sets in the postwar period, Arthur 
T. Roth, executive vice president of the 
bank, said recently. 

Mr. Roth disclosed the record during 
a television forum broadcast in which 
officials of three large aircraft plants ad- 
jacent to Nassau county, and Scott Flet- 
cher, field director of the Committee for 
Economic Development, participated. 
The forum was conducted by Lowell 
Thomas. 

The television accounts at the bank 
represent only one category of special 
savings for specific items. Thirteen per 
cent of these special accounts are for ulti- 
mate purchase of automobiles, 12 per 
cent for electric washers, 12 per cent for 
refrigerators. Others are saving for 
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home furnishings, gas and electric 
ranges, sewing machines, and five are for 
helicopters. 


* * * * 


HE U. S. Wage Hour Administra- 

tor, L. Metcalfe Walling, on June 
21st finally announced his decision in 
the minimum wage rate case involving 
communication utilities, including, of 
course, the telephone industry both Bell 
and independent. This decision, which 
affects independent companies having 
more than 500 stations, is, briefly, to the 
effect that “wages at a rate of not less 
than 40 cents per hour shall be paid under 
§ 6 of the act by every employer to each 
of his employees . . .” This result was 
generally anticipated in the light of a 
previous recommendation of a committee 
appointed by the administrator last 
September. This committee, known as 
Industry Committee No. 69, filed its 
recommendation on October 25, 1943, 
for a 40 per cent minimum hour wage 
rate in the communication utility indus- 
try. 
The wage order was designated to be- 
come effective July 17, 1944. 


2K * a * 


ARTIME government restrictions on 

the use of American radiotele- 
phones and other aerial communication 
on the Great Lakes have been canceled, 
the commandant of the Ninth Naval Dis- 
trict announced recently, and now men 
who keep the ships running on the lakes 
for two-thirds of the year are permitted 
personal calls on a prewar basis. 

Resumption of operations under Fed- 
eral Communications Commission rules 
only will permit shipowners and dis- 
patchers as well as masters and mates 
greater latitude in radio conversations 
about business, and the staffs of shore 
stations will discard the necessity for 
close listening-in on every communica- 
tion. 

Under the Navy-supervised restric- 
tions, calls had to be strictly business— 
concerning movement of the ship and ex- 
pedition of cargo. 
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Financial News 


Utilities Overtaxed As Compared 
With Railroads and Industrial 


Compantes 


HILE there seems to be little doubt 

that the electric utilities are heav- 
ily overtaxed as compared with other 
industries, statistical comparisons are 
difficult to develop because of the lack 
of uniform and up-to-date figures. Many 
industrial companies “bury” their mis- 
cellaneous taxes in operating expenses 
and some of them do not publish sales 
figures. 

However, some 1943 figures for in- 
dustrial companies were recently com- 
piled by The Exchange (published by 
the New York Stock Exchange), from 
which we select the data below. (Dollar 
amounts are ifi millions. ) 

Comparisons between railroads’ and 
utilities’ taxes are available, and have 
been compiled for an 18-year period in 
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and 
Comment 


By OWEN ELY 


the table on page 103. As far back as 
1926, the electric utilities were paying 
50 per cent more (in relation to rev- 
enues) than the railroads. In 1934-41 
the utilities paid nearly twice as much, 
on the average. In 1942 they paid 50 per 
cent more, and in 1943 (when many rail- 
roads had to pay increasing excess profits 
taxes because charge-offs were no longer 
available) the excess was reported to be 
20 per cent. 


HE table also reveals that the utili- 

ties pay heavier taxes on their elec- 
tric operations than on gas and other 
operations. (The figures for all opera- 
tions are lower than for electric opera- 
tions only.) Holding companies in 1941 
were apparently less heavily taxed than 
operating companies (as reflected in the 
last two columns in the table), possibly 
due to charge-offs, but in 1942 the differ- 
ence was slight. 


& 


Gross Income 
From All 
Sources 
$195 
51 
120 
988 


806 
272 


96 


Ratio of Taxes 
To Gross 
Income 


All Tax 
Payments 


$10,473 


102 











ack as 
paying 
O rev- 
934-41 
much, 
50 per 
Ly rail- 
profits 
longer 
1 to be 


2 utili- 
tr elec- 
other 
opera- 
opera- 
n 1941 
d than 
in the 
»ssibly 
differ- 


Taxes 
ross 


Re 


, 
) 
j 
, 

j 

3 
) 
) 
) 
) 
; 
j 


% 








FINANCIAL NEWS AND COMMENT 


PERCENTAGES OF REVENUES PAID IN TAXES BY RAILROADS 
AND ELECTRIC UTILITIES 


Electric Utilities—Various Compilations 


Railroads Elec. O ‘ih 
Year Class 1 (EE!) 
1943 24.5% 
1942 24.1 
1941 21.1 
1940 177 
1939 16.4 
1938 16.0 
1937 15.2 
1936 14.7 
1935 14.1 
1934 14.0 
1933 12.9 
1932 11.7 
1931 10.4 
1930 .<. 10.0 
1929 .. 9.6 
1928 .. 9.9 
1927 9.4 
1926 9.4 








Holding Cos. 
Elec. Oper. All Oper. All Depts. 

(FPC)8 (FPC)2 (SEC) 

22.7% ae abe 

22.3 21.4% 21.3% 

19.6 19.0 18.2 

16.6 16.0 

15.1 14.7 

14.7 14.4 

14.2 13.8 

10.9 10.7 
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1From data published by Standard & Poor’s for 1943, and by Moody’s in previous years. 
Figures are for Class I railroads, excepting in 1926-8. 

2 Compiled by FPC for A and B utilities in period 1937-43, and comparable figures for all 
private electric utilities compiled by the Census Bureau in previous years. 


Idea Spreading That Rates Can 
Be Cut “Out of Federal Taxes” 


N* that Secretary Morgenthau has 
given his blessing to the idea of 
giving utility consumers rate cuts or re- 
funds “out of Federal taxes,” this inno- 
vation in rate philosophy seems to be 
spreading like wildfire among local reg- 
ulatory authorities. (See page 36 of pre- 
vious FoRTNIGHTLY. ) A point that seems 
to be generally ignored is that at most 
only 84.5 per cent (95 per cent less 10 per 
cent postwar refund) can actually be 
taken out of Federal taxes—the utility 
must bear 15.5 per cent of the lost reve- 
nue. While there might be some eventual 
increase in sales due to lower rates, it ap- 
pears unlikely that the utilities can obtain 
any real benefits from this stimulus until 
rin electrical “gadgets” are again avail- 
able. 

The California Railroad Commission 
on June 29th sent “show cause” notices 
to 130 utilities, ordering them to submit 
within thirty days figures on their 1943 
income statements. Most of these figures 
are probably already available in the 
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published reports of these companies, 
but presumably the commission wanted 
the data lined up on a uniform basis, 
with details of Federal taxes. Also, since 
the commission cannot adjust interstate 
rates, it ordered the utilities to segregate 
intrastate from interstate “accountings.” 

Richard Sachse, president of the com- 
mission, stated “there is a good deal of 
confusion and misunderstanding with 
reference to the so-called war taxes, in- 
cluding the excess profits taxes paid by 
the utilities. Such taxes are considered 
by the utilities as operating expenses and 
not as a charge against the companies’ net 
earnings. This means that these taxes 
are not paid by the utilities out of their 
profits, but are paid by the patrons of the 
utilities as an operating expense in addi- 
tion to the profits which are allowed the 
utilities in the fixing of the rates as a 
‘fair return.’ 

“The result is that utilities whose net 
earnings come within the excess profit 
brackets fixed by Congress are relieved 
from and escape the payment of war 
taxes in whole or in part. They are in a 
position to transfer such war taxes to 
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the ratepayers and to add this tax burden 
to the private individual’s own tax 
burden.” 

Mr. Sachse’s last comment (if correct- 
ly reported in the press) would give an 
uninformed reader an absolutely false 
impression of utility rate fixing. It would 
appear that the utilities have transferred 
the tax burden to their consumers by 
raising rates, which is far from being the 
case. The leading California utilities 
might well answer this statement through 
the medium of paid advertisements. 


> 


Federal Light & Traction 


peepee Licut & Traction, subhold- 
ing company in the Cities Service sys- 
tem, is controlled by Cities Service 
Power & Light through ownership of 
64.7 per cent of the common stock. 
(Since the preferred stock carries voting 
rights, the percentage control is slightly 
under 60 per cent.) Minority stock is 
traded on the New York Stock Ex- 
change, being currently quoted 16-16f. 
The preferred, also on the big board, is 
around 102. 

The Federal system was formerly 
quite spread out, but sale of some of the 
more scattered properties has somewhat 
remedied this condition. Pending sales 
of three additional properties (including 
two of the largest, Tucson and Spring- 
field) will leave a fairly well-integrated 
system in New Mexico and Colorado. 
Federal’s recent record of earnings, divi- 
dends, and price range (for common 
stock) has been as shown below. 

Because of property sales and other 


Share Earnings 


2.56 
1 Years ended September 30th. 


pending changes, the past record is not a 
reliable guide to current and future po- 
tentialities for the common stock. Book 
value of the common is $18.44, but as 
only a part of the system plant account 
has been reduced to an “original cost” 
basis, this figure is probably too high. 
Standard & Poor’s a few weeks ago esti- 
mated liquidating value at $16 a share, or 
slightly below the current price. Stand- 
ard’s valuation is determined by an un- 
published formula, the stock of each sub- 
sidiary being separately appraised. The 
difficulty with such formulas is that they 
do not always take into account the prac- 
tical aspects of the situation. For ex- 
ample, if the equity in a subsidiary can 
be sold to a municipality with its three- 
fold earnings advantage (exemption 
from Federal taxes, sale of tax-exempt 
bonds, and ability to bond the property 
close to 100 per cent) a far higher price 
can be obtained than through sale to an 
individual. 


HIs is just what is happening in the 

Federal system. Tucson Gas, Elec- 
tric Light & Power Company will prob- 
ably be sold to the municipality of Tuc- 
son. South Tucson has also been inter- 
ested in acquiring the company for $9,- 
500,000, but due to its small size (about 
2,500 population) can hardly hope to 
“swing the deal.” In February, 1943, a 
bill was introduced in the Arizona House 
of Representatives to permit acquisition 
of the company by the city of Tucson 
for about $9,000,000. It is understood 
that representatives of Duff & Phelps, 
Chicago engineers, are now at work ap- 
praising the property. Condemnation 


7 


Price 
Range 
20—7 
8—6 
13—7 
19—11 
19—11 
17—7 
29—8 
28—19 


Dividends 
$1.50 
1:75 

2.752 

00? | 
2.14 00 
2.13 .00 
2.42 te 

3.80 6 


Parent Co. 
$1.70 
1.43 
1.52 
1.21 


2 Includes special payments from property sales. 


JULY 20, 1944 


104 











is not a 
ire po- 
- Book 
but as 
iccount 
1 cost” 
) high. 
70 esti- 
are, or 
Stand- 
an un- 
+h sub- 
l. The 
at they 
2 prac- 
Or ex- 
ry can 
three- 
nption 
xempt 
operty 
* price 
to an 


in the 
Elec- 
prob- 
' Tuc- 
inter- 
r $9,- 
about 
pe to 
343, a 
Touse 
sition 
ucson 
‘stood 
helps, 
‘k ap- 
1ation 


a 


SS -  -__. .l 
~~ 








proceedings have been instituted against 
the company by the city, primarily to 
prevent South Tucson from making a 
successful bid. Tucson voters in Feb- 
ruary (by a narrow margin and after a 
second attempt) approved the plan to 
buy the property, but a second election 
is necessary to approve the bond issue. 
Assuming that a price of $9,000,000 
should be settled on and that the $3,500,- 
000 bonds (held by the John Hancock 
Mutual Life Insurance Company) are 
retired at 101.95 (as provided in the in- 
denture) this would leave about $5,430,- 
000 for Federal, as holder of the com- 
mon stock. Earnings for 1943 are not 
available, but 1942 net was $345,789. 
On the other hand, Federal may have 
to sell Springfield Gas & Electric (which 


600 
500 1877-1917 1918-1940 
BY YEARLY 
DECADES 
400 
300 
200 
150 4 UTILITY 
STOCKS 


Holding 
& Oper. ; 


100 oS 


ss 


50 
40 


20 


/ 


15 
1877 ‘87 ‘97 1907 °17:18'20 ‘2530 


STANDARD & POOR'S INDEXES * 





FINANCIAL NEWS AND COMMENT 





105 


last year earned $238,000 for the com- 
mon stock) for only $650,000, or about 
2.7 times earnings. The city of Spring- 
field made a tentative offer of $6,750,000, 
of which $1,350,000 would be allocated 
to the common stock. However, the 
company has refused to deal with the 
municipality because it believes that the 
latter has no legal right to negotiate a 
purchase. The relatively low bids (by 
both the city and the individual) are 
explained largely by two facts: the recent 
substantial rate cut and the abnormally 
high contribution of the traction depart- 
ment. 


ur available for all subsidiaries’ op- 
not available for all subsidiaries’ op- 
erations in 1943-44. Equity earnings of 


STOCK an» BOND PRICES 


1941-1942 
MONTHL 


BONDS 
High Grade 
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companies which may be retained in the 
system were as follows in 1942 (000 
omitted) : 


Albuquerque Gas & Electric 
New Mexico Power 

Trinidad Electric Transmission 
Deming Ice & Electric 

Las Vegas Light & Power 


On an “8 times earnings” basis the 
above stock holdings would be worth 
$4,152,000 (assuming that Federal taxes 
do not increase due to loss of other prop- 
erties in the consolidated statement). 
Adding to this figure the estimated pro- 
ceeds of sales of Tucson ($5,430,000), 
Springfield ($650,000), and Sheridan 
County Electric (estimated roughly at 
$450,000), together with estimated net 
quick assets of $3,000,000, we arrive at 
a total of $13,682,000. After retiring 
preferred stock at par there would re- 
main $9,379,000, or about $17.80 a share 
for the common stock. This does not in- 
clude possible proceeds of two traction 
company stocks and some other odds and 
ends, which might be offset by liquidat- 
ing expense. It is also assumed that there 
would be no capital gains taxes as a re- 
sult of pending or proposed sales. 

Another way of appraising the posi- 
tion of the common stock is to compare 
it with pro forma current earnings. 
While Federal Light & Traction report- 
ed consolidated share earnings of $1.74 
for the twelve months ended March 31, 
1944, first quarter earnings were only 45 
cents compared with 57 cents in the pre- 
vious year. Rate cuts and higher taxes, 
together with the loss of earnings of sub- 
sidiaries that have been disposed of, will 
probably reduce calendar year earnings 
to a figure somewhere between $1 and 
$1.50 — probably nearer the latter 
amount. 

Assuming a medium figure of $1.25, 
the current price is approximately 
13.6 times such earnings, which com- 
pares with some other holding company 
stocks as follows: 

North American Company 


American Gas & Electric 
American Light &Traction 
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Assuming that the entire $1.25 earn- 
ings were paid out in dividends, the yield 
would be 7.4 per cent, which compares 
with 7.0 per cent for North American, 
6.2 per cent for American Gas & Elec- 
tric, and 7.1 per cent for American Light 
& Traction. 

However, until further details are 
available regarding the sale of the im- 
portant Tucson property, it is difficult to 
make any careful appraisal of the com- 
mon stock. 


> 


Revised United Corporation 
Plan 


NITED CoRPORATION has revised its 
proposed plan for an exchange of 
securities, in partial conformity to in- 
tegration requirements. The new plan 
calls for offering 1.8 shares of Philadel- 
phia Electric Company’s common stock, 
plus $5 cash, for each preference share 
of United, including accrued dividends. 
If all preference stockholders took ad- 
vantage of the offer, about 45 per cent of 
the outstanding amount would be re- 
tired. Philadelphia Electric would be 
eliminated as a statutory subsidiary. 

Under the original plan filed in Jan- 
uary, holders of the preference stock 
would have obtained 1.5 shares of Phila- 
delphia Electric common, one-quarter 
share of Delaware Power & Light com- 
mon, and $3.75 in cash. (A dividend of 
$1.25 declared at about that time made 
up the balance of the $5 cash which it 
had originally been intended to include 
in the “package.” ) 

Based on the recent price of 194 for 
Philadelphia Electric, the new “package” 
would be worth about $40 per share. 
United Corporation preferred is cur- 
rently at 36}. 


5 


Recapitalization of Buffalo and 
Niagara Hudson 


HE merger-recapitalization plan of 
the Niagara Hudson system was re- 
jected by the public service commission 
of New York state, but the decision has 
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been appealed to the courts by the com- 
pany. More recently the SEC, acting on 
the request of certain holders of Buffalo, 
Niagara & Eastern’s $1.60 stock, ordered 
a separate recapitalization for that com- 
pany which, if carried out, would involve 
revision of the major plan for the 
Niagara system. 

The SEC desires that voting power be 
given to the first preferred stock, and 
that new common stock shall be substi- 
tuted for the present $1.60 preferred, 
class A and common shares. The com- 
mission stated that Niagara Hudson 
Power Corporation, the parent company, 
“would be entitled to receive in exchange 
for its present holdings no more than a 
minority interest, if any, in the recapital- 
ized company. Whether it could retain 
such interest permanently would remain 
for our future consideration.” 

However, the commission did not 
close the door to alternative plans involv- 
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ing a merger either of the Buffalo, Niag- 
ara & Eastern system by itself, or of the 
Niagara Hudson system in its entirety. 

Niagara Hudson’s equity interest in 
Buffalo, Niagara is very small. In 1942 
only 2.2 per cent of income was received 
from that company. 


¥ 
Tax Regulation 


NEW Internal Revenue regulation 
A relates to credit for dividends 
paid on preferred stock of public utili- 
ties. The regulation simply carries out 
amendments to the Revenue Act enacted 
last February. This amendment provided 
that the tax credit for dividends paid on 
preferred stock of public utilities “shall 
not include any amount distributed in 
the current taxable year with respect to 
dividends unpaid and accumulated in 
any = year ending prior to October 
1, 1942.” 


Common Stock Prices in the United States, England, and 
Canada 
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exe specific declarations emphasiz- 
ing the rights of the states in the 
development of water facilities and ad- 
vocating the preservation of private en- 
terprise in this development, recently 
were put before the membership of the 
Chamber of Commerce of the United 
States for referendum vote. The pro- 
gram of natural water resource policies 
was put forward by the chamber’s com- 
mittee on natural resources. The declara- 
tions of policy were accompanied by the 
committee’s report, which points out the 
ascendancy of the Federal government in 
the past decade, both in the assumption of 
control and in actual development to the 
exclusion of state control and the elimi- 
nation of the opportunity formerly 
afforded private enterprise to participate 
in water resource development. 

The committee raised the issue 
whether this Federal tendency is to con- 
tinue, with the states surrendering their 
rights and leaving both control and de- 
velopment to the Federal government. It 
noted that not only the accelerated de- 
velopment of water resources in recent 
years, but the extensive plans for the 
continuation of development when the 
war ends, make imperative a clarifica- 
tion of Federal policy in these respects. 

Widespread conflict of interests and 
uses are inevitable unless a well-defined 
policy is declared by Congress, said the 
committee, adding that every section and 
community has a direct interest in the 
maintenance of water supply in quantity 
and purity. 

This fact, the chamber’s committee 
said, becomes increasingly evident as the 
country grows in population and con- 
tinues with developments that make 
heavy demands for water for navigation, 
hydroelectric power, and irrigation. As 
the natural limit of supply is approached 
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What Others Think 


Chamber Proposes Water Resource 
Program 
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through extensive developments of var- 
ious kinds, increasing care must be 
taken, the committee held, to see that all 
uses are fully considered and equitable 
principles established. 






HE committee pointed out that 
water is a renewable but definitely 
limited resource, depending upon annual 
and seasonal rainfall and that it can be 
conserved only by use, the maximum 
beneficial use depending upon ability to 
regulate, store, and otherwise adapt na- 
ture’s yearly allotments to the varying 
needs and requirements of each section 
of the country. This can be accomplished 
best, in the opinion of the committee, 
through coéperation, not only among the 
states themselves, but also between the 
Federal government and the states. The 
peculiar interest of no part of the Fed- 
eral government, of no state or section, 
should dominate to the permanent detri- 
ment of any other part of government or 
state or section, the committee declared. 
The ten declarations of policy on which 
the chamber’s 1,900 member organiza- 
tions were asked to cast yea or nay votes 
were these: 


The Chamber of Commerce of the United 
States reaffirms its advocacy of legislative 
policies respecting the development of water 
resources, that afford full opportunity for 
private enterprise, both to participate in 
such development and to purchase and use 
or resell products, goods, or services, includ- 
ing power, that result from water use and 
control projects developed by government. 

The Chamber of Commerce of the United 
States recommends that any government 
sale of products, that are also manufactured 
and sold by citizens, should be at prices 
sufficient to cover all costs and the same 
burden of taxes — both in respect to ad 
valorem, excise, and income taxes—as Citi- 
zens pay. This pricing policy should apply 
regardless of whether or not the Congress 
specifies preference or priority in sales to 
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municipalities, codperatives, or other’ pub- 
licly owned agencies. 

The Chamber of Commerce of the United 
States recommends that the Congress regain 
the control of the development of water re- 
sources that it has lost to administrative 
agencies and that it maintain and perfect its 
authority over future public works. 

The Chamber of Commerce of the United 
States recommends that all projects under 
consideration be reéstimated in the light of 
the greatly increased construction cost 
levels which now prevail, and which can be 
expected to go even higher after the war, to 
make sure that 
(a) The cost estimates are reasonably 






correct ; 

(b) the probable benefits are necessary 
and desirable in the light of the re- 
éstimates ; 

(c) the projects will accomplish the 
declared purpose. 

The Chamber of Commerce of the United 
States recommends that no project be un- 
dertaken without careful consideration of 
its relation to other projects, and its effect 
on other lines of endeavor. This is partic- 
ularly desirable with flood control, which re- 
quires codrdinated planning over the drain- 
age area affected in order to avoid under- 
takings that may prove disastrous instead of 
beneficial. 

The Chamber of Commerce of the United 
States recommends that all hydro power de- 
veloped, whether by public or private 
agencies, should participate in regional 
power pools in order to realize the maximum 
benefits possible in combination with other 
sources of power. On this basis all govern- 
ment by-product power should be sold, as 
such, at the point of production. 

The Chamber of Commerce of the United 
States favors a program of development 
wherein the purpose or purposes of each 
project, especially multipurpose projects, are 
clear and declared in advance, and cannot 
be lost subsequently through diversions and 
changes. The best way to insure this is to 
have the projects assigned to an organization 
that is devoted primarily to the major pur- 
pose of the project. Thus the Bureau of 
Reclamation should handle all reclamation 
projects, and the Army Engineers should 
handle all flood-control projects and con- 
tinue with navigation. 


RS THINK 


The Chamber of Commerce of the United 
States recommends that 

(a) In connection with the exercise of 
jurisdiction over the rivers of the 
nation through the construction of 
works and improvements of navi- 
gation, the Congress recognize the 
interests and rights of the states 
in water utilization and control; 
to preserve and protect to the 
fullest possible extent established 
and potential uses, for all purposes, 
of the waters of the nation’s 
rivers; and to limit the authoriza- 
tion and construction of naviga- 
tion works and improvements to 
those which can be operated con- 
sistently with the fullest use of 
the waters of such rivers for all 
purposes, 

(b) The Congress do not use the 
commerce clause, or other authori- 
ty, to limit water uses as estab- 
lished by the states. 

(c) Where more than one state on 
the same stream is involved the 
division of the water between the 
states should be made by interstate 
compact if possible, or failing that, 
then through the application of the 
principle of “equitable apportion- 
ment or division” as between the 
states at the hands of the Supreme 
Court of the United States. 

The Chamber of Commerce of the United 
States recommends that every regional au- 
thority plan be examined with great care 
because of the serious and obvious social 
and political problem involved. The exten- 
sion of the regional idea to the entire 
country would mean the eventual scrap- 
ping of traditional state lines and a new 
subdividing of the United States on a re- 
gional basis. Local governments would go 
with the state lines, and centralized con- 
trol would take their place. 

The Chamber of Commerce of the United 
States favors the development of the water 
resources of the nation for the greatest 
benefit of the nation as a whole and to the 
people in the territory in which they are 
located, upon sound, constructive, and for- 
ward-looking engineering and economic 
policies free of politics and on a nonpar- 
tisan basis. 

















































FPC Moves to Con 


HE Federal Power Commission may 
be taking with more than a grain of 
salt the suggestions made by Justice 
Jackson in his dissenting opinion in the 
Hope Natural Gas Case. Jackson made a 
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serve Natural Gas 


strong plea for regulation of the natural 
gas industry to the end that that exhaust- 
ible resource would be properly con- 
served for future uses and not exhausted 
for heavy industrial consumption. 
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“TELL CHIEF WABUNGI HE WILL JUST HAVE TO GET ALONG WITH HIS 
PRESENT SUPPLY OF TELEPHONE EQUIPMENT. THERE’S A SHORTAGE OF 
SETS, YOU KNOW” 


In its latest order authorizing con- 
struction of a new pipe line to supply 
northern Pennsylvania and western New 
York, the commission for the first time 
stressed the importance of considering 
the end use to which the gas will be put 
in order to conserve “the country’s irre- 
placeable natural gas resources.” 

W. M. Jablonski, in a recent issue of 
the New York Journal of Commerce, 
commented : 

Furthermore, it limits the amount of 
natural gas that may be delivered annually 
through the line to 9,395,750 mcr to con- 
form with existing contracts between the 
company and local distributing and trans- 
mussion companies. 

This amounts to a substantial victory for 
the intervening coal, labor, and railroad in- 
terests who have long contended that appli- 
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cants in certificate cases before the Federal 
Power Commission should be required to 
show the end uses to which the gas would 
be put, so as to prevent displacement of ex- 
isting coal markets and dissipation of nat- 
ural gas in large industrial plants where 
coal is available. 


In the opinion the commission stated 
that it is “deeply cognizant of the neces- 
sity for conservation of the country’s ir- 
replaceable natural gas resources,” that 
voluminous evidence was received con- 
cerning the end uses to be made of the 
natural gas in the area, and that it was 
made clear that “this is not a case where 
it is proposed to displace an existing coal 
market with natural gas.” Continuing, 
Mr, Jablonski said: 


The commission’s opinion in this decision 
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represents a marked shift from its previous 
attitude, representatives of intervening in- 
terests pointed out ... In the Tennessee Gas 
& Transmission Company Case last fall, 
when construction of a 1,200-mile pipe line 
from Texas to the Appalachian area was 
authorized, the commission held that it was 
not empowered to consider the social and 
economic effects of the granting of the ap- 
plication on the solid fuel, labor, and rail- 
road intervening interests. 

Intervenors have filed an appeal in the 
United States Court of Appeals for the 
District of Columbia to review the action 
of the commission in granting this certifi- 
cate, on the ground that the commission 
erred on this and several other points. 

Intervenors have steadily contended that 
the Natural Gas Act was amended in 1942 
for the express purpose of enlarging the 
Federal Power Commission’s power to in- 
clude the consideration of the question 
“whether the proposed use of natural gas 
would not result in displacing a less valuable 
fuel, creating hardships in an industry al- 
ready supplying the market, while at the 
same time rapidly depleting the country’s 
irreplaceable reserves of natural gas.” 


R. JABLONSKI pointed out that in 
this last case the commission took 
these factors into consideration, con- 


cluding that this was not a case where an 
existing coal market would be displaced. 
“The evidence shows that the consumers 
proposed to be served by the projects are 
primarily those who are now using 
natural gas or whose services have been 
recently interrupted due to the gas short- 
age in the area,” the commission stated. 
Quoting from the commission order : 


The testimony discloses that most of such 
natural gas consumption is for residential 
and high-grade commercial use. While sales 
are proposed to be continued to industrial 
consumers now being served or whose serv- 
ice was recently interrupted, such sales are 
in large part for specialized or superior uses. 
The quantity of natural gas now being used 
for boiler fuel for ordinary industrial pur- 
poses in the area to be served is negligible. 


This change in policy, Mr. Jablonski 
said, is expected to have an important 
bearing on the commission’s decisions 
in other pipe-line hearings, including 
those on applications by the Wisconsin 
Southern Gas Company and the Pan- 
handle Eastern Pipe Line Company. 

c. A.B 





FPC Accounting 


RASTIC changes in the capital and 
earned surplus accounts of many 
companies and restriction of their divi- 
dends may result from the reclassifica- 
tion of plant accounts on the basis of 
original cost, which subsidiary companies 
are required to make under accounting 
regulations of the Federal Power Com- 
mission and other commissions, in the 
opinion of Howard L. Aller, president of 
American Power & Light Company, ex- 
pressed in a report to the stockholders 
recently. 

Mr. Aller said the question is much 
more far-reaching than would be as- 
sumed from looking upon such classifi- 
cation as a mere matter of accounting 
procedure. He continued: 


What purports to be a set of rules to 
standardize and regulate accounting prac- 
tices has been turned by the regulating com- 
missions into an instrument to compel major 
changes in the corporate structures of utility 
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Methods Attacked 


companies which could not have been 
brought about by other means. 

Your company has endeavored to protect 
the values residual in its subsidiaries against 
such encroachments by resistance to the 
commissions’ orders in the courts but un- 
fortunately its efforts have not been success- 
ful thus far. A decision of the greatest im- 
portance was rendered by the United States 
Supreme Court on January 31, 1944, in the 
case of Northwestern Electric Company 
against the Federal Power Commission. 
This decision requires Northwestern Electric 
Company to dispose of $3,500,000 of its plant 
account, an amount equal to the total par 
value of its common stock and an amount 
well supported by physical values and earn- 
ings, by appropriating all the company’s net 
income in excess of the amount required for 
preferred dividends each year until the full 
amount of $3,500,000 has been charged off. 

As a result of this “accounting regula- 
tion,” which the courts have sustained, your 
company is required to forego the receipt of 
earnings accruing to it in the amount of 
$3,500,000. This has the effect of requiring 
your company to pay $3,500,000 additional, 
during the next few years, for the common 
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stock of Northwestern Electric Company, 
oo it purchased and paid $5,000,000 for in 


The decision in the Northwestern 
Electric Company Case, Mr. Aller said, 
bears directly on the cases of other sub- 
sidiaries of the company and he reported 
to stockholders the present situation with 
respect to the principal subsidiaries. 

In the case of Pacific Power & Light 
Company, he told stockholders that 
American Power & Light Company, as 
the owner of all of the common stock of 
that company, “is being required to fore- 
go the receipt of earnings equal to sev- 
eral millions of dollars of the purchase 
price of properties already paid many 
years ago, on the technical legal ground 
that the regulatory authority can require 
the company to state the plant account on 
its books at the amount originally paid 
by some other owner for the various 
pieces of property making up such plant. 
This is irrespective of the fact that the 
price paid by the present owner and the 
value of that property today may be far 
in excess of the cost to that original 
owner.” 


I‘ commenting on the tax situation, 
Mr. Aller said that the public utility 
companies which have been developed 
and financed through the investments 
made by private individuals and large 
institutions, such as banks and insurance 
companies, have gladly assumed their 
share of the tax burden necessitated by 
the tremendous wartime expenditures of 
government. 

Mr. Aller called attention, however, 
to the inequity resulting from al- 
most complete freedom from taxation 
enjoyed by similar public utilities 
which are governmentally financed and 
owned. 

“The privately owned utilities,” he said, 
“have been obliged to contribute through 
the payment of taxes to the financing of 
government-owned utilities and then 
have been subjected to direct or indirect 
competition of the subsidized govern- 
ment operations. Unless such tax policy 
is changed and if it is carried into other 
industries, it will constitute a powerful 
factor tending to destroy private enter- 
prise, not only in the utility field but in 
industry generally.” 





Public Relations Problems Discussed 


7 shortages have plagued 
public relations departments of 


public utilities generally. Perhaps the 
most seriously affected is the telephone 
industry, which has been literally 
swamped with a demand for telephone 
service it could not furnish. As a result, 
the public relations departments of the 
various telephone companies have had to 
develop a new technique in publicizing 
their service—a technique having as its 
principal claim to distinction a large 
amount of reverse English. 


Some of the high lights of public rela- 
tions problems confronting the telephone 
industry were outlined by Peter L. 
Schauble, vice president in charge of 
public relations of the Bell Telephone 
Company of Pennsylvania, at the annual 
meeting of the Pennsylvania Independ- 
ent Telephone Association recently. 
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Mr. Schauble told of the elaborate ad- 
vertising campaigns which are conducted 
to discourage the use of the long-distance 
telephone service and to attempt to ex- 
plain inability of the companies to sup- 
ply the demand for local service as well. 
He said that more than 1,000,000 people 
are waiting for Bell telephone service 
alone in this country, and the waiting 
lists are growing at the rate of about 
100,000 applicants a month. He con- 
tinued : 

We have been getting away with the toll 
service problem in fine shape. The public 
has been very understanding. They evidently 
have read and believed our advertising and 
also acted on it. The public seems to sense 
that we are doing everything we can to 
speed our long-distance service and have 
been very, very patient. 

Now this other problem of local service is 
on us and we disliked the idea of going to 
the public and seeming to cry about this new 
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problem. We hoped to work it out. But nor- 
mal disconnections practically ceased, and 
finally we felt there was nothing else to do 
but frankly face the issue and tell the citi- 
zens of Pennsylvania about it. So we are 
spending real money to tell the public the 
story in connection with local service diffi- 
culties. Right now we are running a series of 
advertisements in all the papers in the ter- 
ritory we serve. The first of these was 
headed very frankly ‘““Why There Are Wait- 
ing Lists.” That series is the background for 
the entire effort. We are using a lot of di- 
rect mail (principally because there are news- 
papers which, due to paper shortage, cannot 
run all of our copy), telling the story to many 
of our customers by letter, and keeping in 
touch with those on the waiting lists also 
by mail. We are attempting to explain 
about the waiting lists and also attempting 
to show where the telephone equipment is 
going which might normally be used for 
expanding peacetime telephone plant. We 
are advertising in newspapers, streetcars, 
busses, bill enclosures, truck posters, and 
telephone booth posters. We are preparing 
talks including some with demonstration ma- 
terial for use before various clubs and re- 
ligious and civic organizations by our man- 
agers and other local representatives. We 
are using radio spot announcements, In ad- 
dition to this we have the benefit of the 
rather general Bell system nation-wide ad- 


vertising effort carried in all of the gen- 
eral circulation magazines and on the “Tele- 
phone Hour,” the national telephone radio 
program. 


R. SCHAUBLE explained in some de- 
tail duties and responsibilities of 
a public relations department. He em- 
phasized that on the whole the public re- 
lations department consists of the oper- 
ating people in the organization. This 
conception of public relations led to an 
educational campaign among employees 
to equip them with the information neces- 
sary to explain the shortage of local serv- 
ice particularly. This use of employees 
and personnel contacts, of course, was 
worked in along with many forms of ad- 
vertising. 

Mr. Schauble listed four elements of 
good public relations applicable to all 
business: (1) an honest organization 
with no questionable policies, (2) a good 
looking plant, (3) quality of service, and 
(4) the manner in which the personnel 
of the company greets the public. 

—C. A. E. 





Senate Bill Provides for REA Independence 


| pie an emergency situation 
exists within the Rural Electrifica- 
tion Administration, the Senate Agricul- 
ture subcommittee has issued an interim 
report requesting action by Congress to 
reinstate REA as an independent agency 
“at the earliest possible date.” 

The interim report accompanied a bill, 
S 2034, introduced by Senator Smith of 
South Carolina, chairman of both the 
Committee on Agriculture and subcom- 
mittee. The report and the bill climaxed 
an investigation begun by Senator Ship- 
stead of Minnesota through Senate Res- 
olution 197, approved last fall. The re- 
port strongly emphasized the need for 
independence from political influence 
within REA and sharply criticized ad- 
ministration of REA by the Department 
of Agriculture under the Reorganization 
Act since 1939. It also condemned the 
practice of some REA employees in 
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showing a preference for copper conduc- 
tor over aluminum conductor at greater 
cost to the codperatives and denounced 
attempts of the National Rural Electric 
Codperative Association (NRECA) to 
establish two mutual insurance com- 
panies to handle insurance for the co- 
Operatives. 

The report and the bill came out only 
a few days after Secretary of Agricul- 
ture Wickard had ordered abolished the 
jobs of three more REA administrative 
employees who were close to Adminis- 
trator Harry Slattery, who the commit- 
tee said had been deposed as administra- 
tor through usurpation of his functions 
by the Department of Agriculture. 
Those whose jobs were abolished were: 
Chester H. Lake, engineer and assistant 
to the administrator who joined the REA 
in 1935 and who is now on a hunger 
strike in protest against politics within 
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“AND NOW, MLLE. CHOO CHOO’S ACT COMES TO A SMASHING, STUNNING 
END WITH THE ASSISTANCE OF—ER—WESTINGHOUSE!” 


REA; Dr. Jack Levin, REA lawyer and 
consultant in charge of codperative man- 
agers’ conferences since 1935; and 
Angus Burns, formerly with the Public 
Works Administration and special as- 
sistant to Slattery since 1939. 


. preliminary report of the sub- 
committee indicated that there was 
still other information to be received by 
the committee. This leaves the door open 
to recall Secretary Wickard and ask him 
for an explanation of his recent purge. 
Wickard is also understood to feel that 
he can defeat any attempt in Congress to 
take REA out of his department and re- 
éstablish it as an independent agency. 

In its report, the committee called at- 
tention to the fact that in the original 
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REA law political activity by the admin- 
istrator and employees was prohibited. 
It claimed that the administrator was 
given full authority and was responsible 
only to Congress. This independence was 
patterned after the Tennessee Valley 
Authority which was praised by the 
committee. The report continued : 


So long as this policy of independence pre- 
vailed, the record of the REA was outstand- 
ing and fulfilled the highest expectations of 
the President, the Congress, and the people 
of the United States. All employees were 
directly responsible to the administrator. 
The administrator was responsible to the 
Congress. 

Under the Reorganization Act of 1939, the 
REA was transferred to the Agricultural 
Department of the Federal government. The 
order of transfer stated that the REA should 
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be under the general supervision and direc- 
tion of the Secretary of Agriculture. As a 
result, the various divisions of personnel 
were divorced from the REA organization 
and spread through the various personnel 
sections of the Department of Agriculture. 
The administrator was deprived of au- 
thority to select his personnel. The legal de- 
partment was transferred and became a part 
of the legal department of the Department 
of Agriculture. Centralization of authority 
and responsibility placed by the Congress in 
the person of the administrator became dis- 
sipated among the various agencies of the 
Agricultural Department. 

There is evidence that subordinates in the 
Department of Agriculture codperated with 
subordinates in the REA and persons not 
employed by the Agricultural Department or 
the REA, to undermine the authority placed 
by the Congress in the office and person of 
the administrator. 

The evidence also indicates that one 
source of disorganization and trouble was 
the almost constant effort of some of the 
employees and engineers of the REA to force 
upon the farm coéperatives a higher cost of 
conductors than was desired by some of the 
farm cooperatives. There was considerable 
evidence to indicate that the products of the 
Copperweld Steel Company were favored 
over aluminum by some of the engineers 
having to do with the approval of contracts. 
The testimony in regard to this controversy 
was conflicting, but the committee is of the 
opinion that there was more than a legitimate 
and ethical connection between some of the 
engineers and other personnel employed by 
the REA in relation to the selection of con- 
ductors and other construction materials. 

The testimony before the committee indi- 
cates that after the local co-ops had let con- 
tracts favoring aluminum as a lower cost 
conductor, pressure was brought to bear by 
employees of the REA to have the contracts 
canceled and new contracts made permitting 
the use of a higher-cost conductor. 


s a result of these practices, “dissatis- 
faction, controversy, and intrigue” 

became more manifest, the report said, 
with the result that morale of the person- 
nel was lowered and confusion was 
caused as authority and responsibilities 
of the administrator were usurped by 
various heads and personnel of the Agri- 
culture Department. Of the NRECA the 
report said : 


One of the most disrupting episodes caus- 
ing further dissension and disorganization 
was the incorporation of certain private 
corporations for the operation of insurance 
companies and agencies to sell supplies and 
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insurance to the REA cooperatives, their 
families, and others. The incorporators seem 
to have included some superintendents of 
local codperatives. 

Mr. (E. J.) Stoneman, now president of 
the National Rural Electric Codperative As- 
sociation, testified he was one of them. 
intensive campaign was started by the of- 
ficers of the organization and various em- 
ployees of the REA to induce the more than 
800 local codperatives to become members of 
this organization. In fact, the testimony in- 
dicates that before these corporations were 
formed, this scheme was originated by the 
deputy administrator, Mr. Robert B. Craig, 
who, under oath, testified that he was willing 
to accept the responsibility of parentage of 
this scheme. 

There is some testimony in the record to 
indicate that the importance of such an 
organization for political purposes was esti- 
mated and appraised. But there is no testi- 
mony showing that the REA organization 
itself ever engaged in political activities. 

This NRECA organization at first seemed 
to have the approval of the Secretary and 
Assistant Secretary of Agriculture, and the 
administrator. However, after some time 
the true purpose of this organization became 
apparent. 

It appears that the National Rural Electric 
Coéperative Association, in order to start in 
the insurance business, had to have certain 
funds of the local cooperative required by 
state law in various states where they in- 
tended to operate and conduct an insurance 
business. They proposed to obtain these 
funds by giving their notes to the codpera- 
tives and so use the surplus funds of the 
cooperatives to start the insurance business. 


The report explained that it was Slat- 
tery’s strong opposition to the insurance 
scheme which prompted the NRECA to 
make an attack upon him. The report 
reviewed the testimony which showed 
that NRECA and the Department of 
Agriculture had carried their fight with 
Slattery to the White House and had re- 
quested the President to remove him. 
Several times Slattery refused to resign 
unless he was requested to do so directly 
by the President. 


Emphasizing the seriousness of the 
present REA situation, the committee 
said: 

There can be no doubt of the desire and 
intention of Congress in enacting the legis- 
lation making the REA an independent insti- 
tution and providing that the term of office 
of the administrator should be for ten years. 
The Congress desired to protect the adminis- 
tration of the REA program from all kinds 
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of political influence and desired to establish 
the REA as an agency of government en- 
tirely free and independent of any and every 
influence other than that of the act itself, 
and the officials and employees appointed to 
administer the act. 

As one witness before the committee 
emphasized, there is every reason and every 
obligation in a democratic form of govern- 
ment to divorce, in every possible way, the 
administration of economic affairs or “busi- 
ness,” from the political affairs of the gov- 
ernment. Any other course of action is a 
step towards the totalitarian state. 


ONCLUDING, the committee said that 
C it had elected to make this pre- 
liminary report with recommendations 
relating to the emergency situation with- 
in REA. It called attention to the gen- 
eral and enthusiastic approval which the 
REA program has received and said that 
there are other phases of the investiga- 
tion which “deserve and even demand 
further study.” 

Senator Smith’s bill providing for re- 
instatement of REA as an independent 
agency specifically requires that the 


authority of the Secretary of Agriculture 
over REA should end thirty days after 
its passage. 

Another bill affecting REA was intro- 
duced by Senator Lucas of Illinois, S 
2029, and is to be known as the “Rural 
Electrification Planning Act of 1944.” 
It would authorize an annual appropria- 
tion up to $5,000,000 to prepare compre- 
hensive plans and programs for the elec- 
trification of rural areas to the fullest 
extent possible to expedite expansion as 
soon as materials and man power are 
available. It was explained that because 
of WPB restrictions on materials and the 
resultant uncertainty with respect to the 
time of construction of a project, farm- 
ers have been reluctant to pay member- 
ship fees of $5 or $10 to form codpera- 
tives. These fees are used to finance 
studies required before REA can make 
construction loans, The Lucas bill in 
effect would authorize payment to the co- 
Operatives, or almost anyone else, for the 
purpose of making the necessary studies. 





Utilities Cooperate in 


HE electrical industry is furnishing 

leadership in the National Associa- 
tion of Manufacturers’ new effort to 
“sweat down the nation’s overspending” 
through the creation of a government 
spending committee. 

Robert Gaylord, NAM president, re- 
cently announced in New York the fol- 
lowing had accepted membership in the 
nation-wide group: 

James Hill, Jr., of the Arkansas-Mis- 
souri Power Corporation, Blytheville, 
Arkansas; H. H, Fogwell, Thermador 
Electrical Manufacturing Company, Los 
Angeles, California; A. F. Metz, Okonite 
Company, Passaic, New Jersey; Robert 
L. Wiley, Standard Insulation Company, 
East Rutherford, New Jersey; W. F. 
Parker, Standard Transformer Com- 
pany, Warren, Ohio; S. J. Evans, Tri- 
City Traction Company, Princeton, 
West Virginia; and R. K. Schriber, 
United States Motors Corporation, Osh- 
kosh, Wisconsin. 
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Overspending Study 


The group is commissioned by NAM 
to proceed through a series of studies and 
meetings “to determine and develop 
spending policies that will be in the best 
interests of our 50,000,000 taxpayers.” 

To this end, the announcement said, 
the manufacturers will meet with gov- 
ernment representatives “not as critics 
but as collaborators.” 

“The fact that already we have over- 
spent our tax income by $185,000,000,- 
000 is water over the wheel,” said the an- 
nouncement. “We are committed to a 
debt on which the interest alone is more 
than the whole cost of government in the 
early Thirties. 

“We can, we must guard the future. 
Congressional committees wisely have 
begun a fruitful search for wasteful and 
nonessential spending. This committee 
will support such worthy efforts. It de- 
sires to examine also the methods and 
procedures for appropriating and spend- 
ing public funds.” 


116 





The March of 
Events 


Stalemate Looms on Water 
Use Bills 


a Roosevelt has come out for irri- 
gation over navigation in the development 
of Federal projects. This is clear from his re- 
cent communication to Senator Overton, Dem- 
ocrat of Louisiana, chairman of the Senate 
Commerce subcommittee—a letter dealing with 
the pending Rivers and Harbors Bill (HR 
3961) and Flood Control Bill (HR 4485). Both 
bills have been approved by the House along 
lines favoring navigation development under 
the supervision of the Secretary of War. The 
significance of the President’s attitude is the 
implied threat of a veto if Congress should 
finally approve either measure in a way de- 
signed to give navigation the edge over irri- 
gation. Present outlook is that Congress will 
approve the bills in that manner, or not at all. 
The chance of no final action on either bill 
at the present session of Congress has been 
accordingly increased. 

The President also wants Interior to have 
full sway over Federal power. He said he was 
“disturbed” by the provision against the con- 
struction and acquisition of transmission lines, 
inserted in § 6 of the Rivers and Harbors Bill, 
which he thought might unduly hamper the 
distribution of public power in a beneficial man- 
ner. He added that there was no necessity for 
such a restriction in a bill for bare authoriza- 
tion, “particularly when the Congress would 
always be asked to appropriate money for any 
transmission lines that might be planned in 
connection with these projects.” The Presi- 
dent’s hint probably resulted in the Senate 
committee amendments to the Flood Control 
Bill which give Interior complete control over 
the transmission and disposition of public 
power, and rates for the sale thereof, with 
preference to public bodies, co-ops, etc. 

The President’s plea for irrigation prefer- 
ence on the Missouri river development was 
ignored by the Commerce Committee. It in- 
serted an amendment to the Flood Control Bill 
which would set up a “Missouri River Com- 
mission” under the Secretary of War, similar 
to the Mississippi River Commission. The 
committee also specifically rejected the “pri- 
mary waters use’ amendment of the irriga- 
tionists’ leader, Senator O’Mahoney, Democrat 
of Wyoming, and incorporated into the Flood 
Control Bill features of various bills intro- 
duced by leading navigationists, Senators 
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Clark, Democrat of Missouri; McClellan, 
Democrat of Arkansas; and Maybank, Demo- 
crat of South Carolina. 


Rate Schedules Accepted 


HE Federal Power Commission on June 

29th announced its order allowing new 
rate schedules filed by the Interstate Natural 
Gas Company, Inc., and United Gas Pipe Line 
Company, which on the basis of 1943 sales re- 
sult in a reduction of $674,853 to New Orleans 
distributors, to become effective on all bills 
rendered on or after June 15, 1943. In detail, 
the order accepted (1) new rate schedules filed 
by the Interstate Natural Gas Company, Inc., 
which has principal offices in New York and 
operates in Louisiana and Mississippi, reducing 
rates for natural gas transported for and sold 
to United Gas Pipe Line Company for resale 
in the New Orleans area, and (2) new sched- 
ules filed by United Gas Pipe Line Company, 
Shreveport, Louisiana, to pass on the reduc- 
tion received from Interstate to the two dis- 
tribution companies in the New Orleans area, 
New Orleans Public Service, Inc., and Louis- 
iana Power & Light Company. 

The agreements between United and the New 
Orleans distributors, according to the recent 
order, contain statements from the distribut- 
ing companies that they will put into effect 
rates to the ultimate consumers which will re- 
flect the reductions in the rates charged by 
United. With respect to the distribution of 
refunds which have accrued since June 15, 
1943, amounting to approximately $700,000, the 
commissioner of public utilities of New Or- 
leans has advised the commission that “New 
Orleans Public Service, Inc., has agreed to 
pass on and I will see that it passes on to its 
customers the same amount received by it as 
a result” of the reduction in the city gate rates 
and “that same will be made retroactive to 
June, 1943.” The commission has received a 
similar assurance from the Louisiana Power & 
Light Company. 


Director Appointed 


C= H. Situ, chief of the gas mate- 
rials section, Office of War Utilities, War 
Production Board, has been appointed director 
of the natural gas department of the Amer- 
ican Gas Association, effective August 7th, and 
will be an assistant managing director of the 
association. The announcement was made by 
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Alexander Forward, managing director of the 
association and J. French Robinson, chairman 
of the department and vice president of the 
association. 

Mr. Smith, a BS in civil engineering, has 
in recent years been in charge of passing on 
applications for priorities submitted by natural 
gas and manufactured gas companies, both do- 
mestic and foreign. Eighty per cent of the cost 
of these projects was represented by the nat- 
ural gas industry. His counsel and advice have 
been continually called upon in connection with 
the issuance of limitation orders and other 
forms of wartime control. In addition, his 
duties in Washington have afforded him the 
opportunity to become familiar with nation- 
wide problems of the gas industry and he is 
well known to the staffs of other government 
agencies, including the Federal Power Com- 
mission and the Securities and Exchange Com- 
mission. 

Following fifteen years of gas utility operat- 
ing experience, Mr. Smith became associated 
with the Empire State Gas and Electric As- 
sociation, composed of members from natural 
gas, manufactured gas, and electric utilities. He 
was managing director of that association for 
eight years. 


Brief Backs Utility Plea 


F gw to the arguments advanced in a 


hearing last month, the Columbia Gas & 
Electric Corporation on June 22nd filed with 
the Securities and Exchange Commission at 
Philadelphia a brief in support of the conten- 
tion that it should have until late August to 
prepare a voluntary plan for compliance with 
the “death sentence” clause of the Holding 
Company Act. 

Columbia Gas & Electric, in the brief, pre- 
pared by Wayne Johnson and Edward S. Pin- 
ney, continued to assail the counterproposal put 
forth by the United Corporation, parent of 
Columbia, that the proceedings instituted by 
the SEC against Columbia go ahead at once. 
The suggestions made by United, the brief 
stated, were not “feasible.” 

mat is Columbia’s problem,” the brief said 
also, “to present a plan fair to all of its se- 
curity holders, uninfluenced by the special re- 
quirements which one of them—United—has 
had imposed upon it by virtue of the commis- 
sion’s order to cease to be a holding company.’ 


FPC Sets Hearing 


OLLOWING an extensive investigation, the 

Federal Power Commission recently an- 
nounced its order setting hearing for Septem- 
ber 5, 1944, at its offices in Washington, D. C., 
to determine (1) the status of the United Fuel 
Gas Company, Warfield Natural Gas Com- 
pany, Cincinnati Gas Transportation Company, 
and Huntington Development & Gas Company 
under the Natural Gas Act, and (2) the rea- 
sonableness of the rates charged by these com- 
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panies in connection with the transportation or 
sale of natural gas subject to the FPC’s juris- 
diction. All four of the companies involved in 
the proceedings are subsidiaries of the Colum- 
bia Gas & Electric Corporation and have their 
principal offices in Charleston, West Virginia. 

The hearing, for the purpose of determin- 
ing the proper rate base and fair rate of return 
and the other elements comprising a complete 
rate case, was said to be of considerable im- 
portance to consumers in the District of Co- 
lumbia, Kentucky, Maryland, New York, Ohio, 
Pennsylvania, Virginia, and West Virginia in- 
asmuch as it may result in reductions in retail 
gas rates. 

Commission accountants and engineers have 
been employed for over a year in obtaining the 
information and data relating to the investi- 
gation which arises out of complaints filed by 
the Pennsylvania Public Utility Commission 
and the city of Columbus, Ohio. In setting the 
matter down for hearing, the commission 
stated that the “investigation has disclosed con- 
ditions, facts, and circumstances which war- 
rant a public hearing.” 

The Pennsylvania commission has alleged 
that the rates charged by United for trans- 
porting gas enter into and make excessive and 
unlawful the rates charged by Pittsburgh and 
West Virginia Gas Corporation to Equitable 
Gas Company. The city of Columbia alleges 
that the rates charged by United Fuel Gas Com- 
pany for gas sold to the Ohio Fuel Gas Com- 
pany are excessive, unjust, discriminatory, and 
unlawful. The city, in its complaint, requested 
that the commission fix fair and reasonable 
rates to be hereafter observed and also request- 
ed that the information and data secured dur- 
ing the investigation be made available to the 
Ohio Public Utilities Commission and to the 
city. 

By its order of July 15, 1943, the FPC en- 
larged the investigation to include the Warfield 
Natural Gas Company, Cincinnati Gas Trans- 
portation Company, and Huntington Develop- 
ment & Gas Company. 


New Rail Space Rules 


| en regulations empowering the railroads 
to “bump” civilian passengers went into 
effect late last month as a government spokes- 
man disclosed that plans were ready to handle 
a possible tenfold increase in the movement of 
war casualties to hospitals. 

“We cannot guess how many wounded will 
be returned from the invasion fronts for hos- 
pitalization,” said a spokesman for the Office 
of Defense Transportation, “but we have had 
to anticipate that ten times as many will be 
transported as in the preinvasion period.” 

Railroads are at the saturation point in pas- 
senger traffic now, the spokesman said, so that 
any additional load will mean the cancellation 
of Pullman reservations and some “bumping” 
of civilians from berths and compartments 
while en route. 
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THE MARCH OF EVENTS 


The new ODT order gives the railroads full 
legal authority to cancel reservations, space, 
and tickets when necessary to make room for 
casualties. It authorizes the railroads to make 
passengers vacate berths or other space already 
assigned, to forbid any but invalid troops and 
their attendants to board trains, and even to 
cancel regular intercity train schedules when 
the trains are needed for casualties. 


May Turn in Ration Tokens 


ROVISION has been made for transit com- 

panies, vending machine operators, and 
others who come into possession of ration 
tokens in ways not provided for by ration or- 
ders, to turn these tokens in to their local War 
Price and Rationing Board, the Office of Price 
Administration said recently. 

The order simply provides a_ technical 
means for operators of fare boxes and vend- 
ing machines to transfer tokens, put into such 


machines as a substitute for coins, to local ra- 
tion boards. No provision had existed to take 
care of such transaction, which, OPA said, in- 
volves only negligible amounts of ration 
currency. 

The order became effective June 30, 1944. 


FPC Approves Gas Rates 


HE Federal Power Commission on June 

25th announced its acceptance of new rate 
schedules filed by the Hope Natural Gas Com- 
pany, Clarksburg, West Virginia, reducing in- 
terstate wholesale rates for gas sold to Ohio 
and Pennsylvania distributors by $5,188,703 
annually. 

The new rates are based on an order issued 
in May, 1942, by the commission, which was 
upheld last January by the Supreme Court. 
The FPC said the reductions would apply on 
bills based on meter readings made on and after 
July 15, 1942. 


Arkansas 


Electric Rate Cut Ordered 


HE state utilities commission last month 

established a $47,996,290 rate base for the 
Arkansas Power & Light Company and di- 
rected the utility to reduce its electric rates 
$975,000 a year, effective May 10, 1944. The 
action was taken after six months of hearings. 
Almost all types of customers will benefit, the 
commission said. 

The AP&L, which had contended for estab- 
lishment of a rate base upon the reproduction 
cost of its properties, asked the commission 
to establish $52,000,000 as the base. 

C. Hamilton Moses, president of the utility, 
indicated the company would appeal the order. 

The commission ordered the utility to file 
within sixty days a schedule of reduced rates, 
but held that for the war’s duration, earnings 
in excess of the “fair return” of 6 per cent set 


by the commission may be segregated in a spe- 
cial reserve account to provide for any loss 
that may occur during the postwar adjustment 
period. 

The commission held that neither the orig- 
inal cost nor reproduction cost now is an ac- 
curate method of determining the rate base. In 
accepting the company’s engineering cost esti- 
mate, rather than its accounting estimate, the 
commission also rejected practices advocated 
by the Federal Power Commission. 

The company’s engineering estimate placed 
the original cost at $51,552,826, but the state 
commission adjusted this to $45,536,073 before 
depreciation. The commission also found the 
difference between original cost and “recorded 
cost” as of December 31, 1936, to be $19,559,- 
254. FPC investigators set this difference at 
$17,718,637 and classed it all as “write-up” or 
inflationary items. 


California 


Rules on Hetch Hetchy 


re Michael J. Roche of Federal court on 
June 26th gave the city of San Francisco 
until August 28th to try to solve its problem 
of disposing of its Hetch Hetchy electric 
power. He refused a request to extend until 
1945 the effectiveness of an injunction against 
selling the power to the Pacific Gas and Elec- 
tric Company. 

The city furnished evidence that no other 
customer was available except the Defense 
Plant Corporation, which is using at present 
all the power generated at the Hetch Hetchy 


site at its aluminum plant at Riverbank in the 
San Joaquin valley. Fearing that the plant 
might close or that its output might be cur- 
tailed, the city argued for suspension of an 
order which, as it stood, would prevent any 
sales to the Pacific Gas and Electric Company 
after July Ist. 

The injunction was issued under the Raker 
Act, which forbids sale of the power to a 
private utility for resale. 

The city’s petition asking the Federal Dis- 
trict Court to defer the effective date of the 
injunction prohibiting the sale of Hetch 
Hetchy electric power to a private corpora- 


119 JULY 20, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


tion for resale was opposed on June 22nd in 
an answer filed on behalf of the Department of 
the Interior by Frank J. Hennessy, Federal 
attorney at San Francisco. 

The Interior Department had won the in- 
junction after a hearing in which the city was 
held in violation of the Raker Act by its sale 
of power to the Pacific Gas and Electric Com- 
pany, Its effectiveness was delayed to permit 
the city to dispose of power to an aluminum 
plant financed by the Defense Plant Corpora- 
tion at Riverbank. The contract with the 
aluminum plant was for four years. 


City Wants Engineers 


HE department of public utilities of the 

city of Los Angeles has recently an- 
nounced several attractive openings on its en- 
gineering staff to be filled by city civil service 
examination in the near future. Any qualified 
engineer is welcome to apply, regardless of 
present residence. Two engineering positions 
are to be filled as soon as suitable applicants 
qualify under the examination. Other vacan- 


cies during the next two years will be filled 
from eligible lists resulting from such ex- 
amination. 

Candidates must have graduated from a rec- 
ognized college or university with a degree of 
engineering, preferably supplemented by 
courses in accounting, or candidates may sub- 
stitute four years of engineering experience for 
the education requirements. 

Candidates must in addition have had three 
years of engineering experience of a profes- 
sional character, including two years in con- 
nection with the operation or regulation of a 
public utility company. 

Salaries for assistant engineers start at $205 
per month with automatic increases to $220. 
The salary for an associate engineer starts at 
$240 per month with automatic increases to 
$255, with the possibility for eventual compen- 
sation up to $300 a month. 

Applications may be filed until further notice 
by mail or in person, Room 11, City Hall, Los 
Angeles. Applications may be obtained by writ- 
ing to the Los Angeles city civil service com- 
mission. 


District of Columbia 


Demands Rate Cut 


frrrcmasine action by the majority of the 
District of Columbia Public Utilities 
Commission, of which he would cease to be 
a member June 30th, Gregory Hankin on June 
23rd declared the Potomac Electric Power 
Company’s rate base should be cut from $105,- 
— to $58,000 

In a 50, 000-word ‘ ‘separate findings of opin- 
ion,” Hankin further expressed the belief the 
corporation’s rate of return should be reduced 
from 6 per cent to 4 per cent. 

It was reported to be a foregone conclusion 
that the commission majority, with which the 
departing member had been almost constantly 
at variance, would find far more favorably for 
the electric company. Hankin’s opinion, there- 
fore, was expected in official circles to serve 
only as a memorial to his tempestuous term of 
service, it was reported. He failed of renomi- 
nation by the White House, his place being 
taken by J. Francis Reilly. 

Hankin declared PEPCO should not be 
permitted earnings on an invested surplus of 
$27,000,000, which he said was not a company 
investment but a consumers’ contribution that 
had been “plowed back” into the business. He 
figured PEPCO’s actual investment out of 
the $105,000,000, actually to have been only 
$74,000,000. 

Hankin said that while the sliding-scale 
method of rate determination “if properly ap- 
plied” is fair to both consumers and PEPCO, 
it has actually “been kept in operation through 
the use of many false and misleading concepts, 
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leading the public into thinking that because 
charges are lower here than elsewhere, rates 
have been just and reasonable.” 

He said total consumer rates should be re- 
duced by at least $5,000,000 and the rate base 
return should be only 4 per cent since that is 
the cost of capital to the company. 

He advocated also reduction of PEPCO’s 
outstanding common stock from $9,000,000 to 
$5,245,000 with dividends limited to 74 per 
cent. He would have one year’s return set up 
as a stabilizing fund to insure PEPCO enough 
income for dividends and interest. 


Rate Cut Set Aside 


ft vee Jennings Bailey of the U. S. District 
Court for the District of Columbia on June 
27th set aside a District of Columbia Public 
Utilities Commission order which would have 
reduced the Washington Gas Light Company’s 
primary rate of return and saved the consum- 
ers an estimated $132,000 during the rate year 
beginning last September Ist. 

The commission last November had ordered 
a reduction in the gas company’s primary rate 
of return fror 6.5 per cent to 5.75 per cent for 
the rate year. it was estimated that the reduc- 
tion would have meant a saving of $132,000 
to consumers. 

The company appealed and the commission’s 
order, which was to have gone into effect last 
November, was suspended by Justice F. Dick- 
inson Letts of district court pending outcome 
of the appeal. 

In a memorandum opinion, Justice Bailey 
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held that the 9 per cent allowed the company 
by the commission for cost of common capital 
stock was too low and declared: “This allow- 


¥* 


ance of 9 per cent is not supported by any 
substantial evidence and is arbitrary, unreason- 
able, and void.” 


Illinois 


Court Gets Transit Plan 


Mz Edward J. Kelly last month pre- 
sented to Federal Judge Michael L. Igoe 
his plan for settlement of Chicago’s seventeen- 
year-old traction problem through municipal 
ownership. 

Although he said he would codperate in 
every way with sponsors of the plan, Judge 
Igoe said he objected to the proposal in its 
present form because it does not indicate that 
junior security holders and the various com- 
panies owning the properties would be protect- 
ed by the purchase of the properties by the 
city. 

As approved by the city council transporta- 


tion committee, the municipal ownership plan 
proposes to pay $75,000,000 for the streetcar 
lines, between $13,650,000 and $14,500,000 for 
the elevated lines, and an undetermined 
amount for the Chicago Motor Coach Com- 
pany, which is operating without a franchise 
and overlapping present transportation facili- 
ties. 

In voicing the court’s objections, Judge Igoe 
said he had heard that a group of bankers 
went to the city hall and stated they would 
accept a certain purchase price, but these bank- 
ers, Judge Igoe added, do not own the prop- 
erties and cannot transfer title of the prop- 
erties to the city merely because they give as- 
sent to a plan of municipal ownership. 


Kentucky 


City Bids for Utility 


Mex Wilson W. Wyatt recently an- 
nounced that representatives of the city 
had been negotiating in Chicago with officers 
of the Standard Gas & Electric Company to 
purchase the utility plant at Louisville. 

Representatives of the city would not discuss 
what price they were willing to pay, but the 
company’s last annual statement showed that 
market value of securities would now total 
about $85,000,000. If the sale is completed it 
would be the largest municipal ownership 
transaction in national history. 

T. Bert Wilson, president of the Louisville 
Gas & Electric Company, said in a prepared 
statement that there are several ways in which 
Standard Gas & Electric could meet the terms 
of an SEC order to divest itself of its hold- 
ing in LG&E, and that Standard did not neces- 
sarily have to sell to the city. 

“The plan that seems most feasible,” Wil- 
son’s statement said, “would be for Standard 
Gas & Electric Company to distribute to its 
security holders its holdings of Louisville Gas 
& Electric Company stock.” 


Company officials said that Wilson’s state- 
ment was issued after he had talked with 
Standard officials. 

But city advisers said that the method Wil- 
son said “seems most feasible” already had 
been tried by Standard and had been ruled out 
by the Federal Securities and Exchange Com- 
mission. 


Votes to Buy Gas Company 


HE Scottsville city council, on motion by 

Judge L. O. Meador, on June 28th voted 
unanimously to purchase the Scottsville Gas 
Company and issue revenue bonds for $35,000 
to pay for the company. 

Mayor Rory O. Huntsman said the bonds 
would run for twenty years and bear interest 
at the rate of 34 per cent. 

William Scheck of the Channecer Securities 
Company, Chicago, told the council there is a 
call privilege in the ordinance which gives the 
city the right to pay off the bonds in 1955. 

Scheck said the company has about seven 
miles of lines serving 300 Scottsville custom- 
ers. 


Louisiana 


House Approves Gas Bill 


Tz state house of representatives recently, 
by a vote of 63 to 21, passed a bill by 
Representatives Morris A. Lottinger, Terre- 
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bonne, and Turner B. Morgan, Caddo, creat- 
ing a legislative commission to investigate the 
waste and misuse of Louisiana’s last great re- 
maining resource, natural gas, including its ex- 
portation from the state. 
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The commission, which is provided with an 
appropriation of $50,000 for the hiring of ex- 
perts and for its expenses, is authorized to 
report partial findings from time to time to the 
governor, and to make a complete report to the 
1946 session of the legislature. The bill was 
sent to the senate for consideration. 

Representative Lottinger, in calling the bill 
from the calendar, said that he was sure every 
member of the house would be interested in 
supporting it. He said: 

“This measure relates to our natural gas sit- 
uation, to the conservation of the gas, and to 
its being piped out of the state. What is 
everybody’s business is nobody’s business. This 
bill seeks to make the depletion of our gas 
reserves somebody’s business. It provides for 
a legislative investigating committee to report 
to the governor from time to time, and to the 
legislature at its next session.’ 

Representative Bonnie V. Baker, East 
Baton Rouge, opposed adoption of the bill as a 
waste of the $50,000 appropriation. 


FPC Gives Authorization 


HE Federal Power Commission last month 
announced its orders authorizing the In- 


terstate Natural Gas Company, Inc., Monroe, 
Louisiana, to abandon a section of pipe line not 
now serving any useful purpose and to con- 
struct additional compressor facilities in 
Louisiana. The two compressors to be installed 
are not intended to serve new and additional 
markets, but solely to maintain service to ex- 
isting customers. According to the FPC’s or- 
ders the company is authorized: 

1. To abandon and remove the northern 40,- 
840 feet of its 16-inch pipe line extending ina 
southerly direction for about 22 miles from 
Perryville, Ouachita parish, to a point near 
Alto, Richland parish, Louisiana. The pro- 
posed abandonment and removal of facilities 
will not affect the company’s service to any 
of its customers, the order said, and the ap- 
plicant proposes to use the pipe and other 
materials recovered in the construction of a 
gathering system to serve additional wells. 

To construct and operate two additional 
gas compressors of 1,000 horsepower each, 
with necessary housing and auxiliary equip- 
ment, at the company’s DeSiard compressor 
station at Fowler, Ouachita parish, Louisiana. 
The facilities are required to maintain a con- 
stantly available capacity of 170,000 mcr per 
day. 


Maryland 


Rate Increase Suggested 


T= Consolidated Gas, Electric Light & 
Power Company of Baltimore may peti- 
tion the state public service commission for 
an increase in gas rates, Charles Markell, 
counsel for the company, advised the commis- 
sion recently. If it does, he said, the petition 
will be made contingent on the commission’s 
action in regard to the company’s electric rates, 
which now are under attack in a case brought 
by the people’s counsel, Philip H. Dorsey, Jr. 

Mr. Markell’s statement, made toward the 
end of a hearing in the rate case on June 27th, 
was followed by a statement by Mr. Dorsey 
that petitioners will seek an emergency rate 
order to lower electric costs if the company 
“feels it must go into reproduction costs” and 
thus delay the progress of the rate case. 

Mr. Markell said that heretofore the com- 
pany’s gas and electric rates always have been 
considered together but that “most of the 
blasts” in this case have “been directed at the 
electric rates.” 


Both Mr. Markell and Charles M. Cohn, 
president of the utility company, attended the 
hearing. 


Tax Stand Reaffirmed 


= Baltimore Transit Company through 
its president, Bancroft Hill, in a letter to 
Mayor McKeldin last month reaffirmed its 
contention that it is not in default of municipal 
taxes. The company further insisted again that 
the tax controversy between the city and the 
company. should be taken to the courts for 
adjudication. 

Mayor McKeldin on June 19th had notified 
the company that it was in default of taxes 
on its net income for 1942 and 1943. The mu- 
nicipality claims the company owes the city 
more than $900,000. The company, in turn, 
has paid the city $145,000, which it has argued 
is all that is involved. 

The mayor sent his notification after he 
vetoed an amended city ordinance directing 
the municipality to take its claim to the courts. 


Missouri 


Restrictive Plan Beaten 


oo to limit materially the power of 
Missouri cities to acquire public utilities 
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for municipal operation are being made in the 
constitutional convention by opponents of a 
liberal committee-recommended plan, through 
a series of restrictive amendments. 
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The latest of these amendments, one of 
which would have eliminated the right of mu- 
nicipalities to acquire utilities by condemna- 
tion, was defeated on June 28th at Jefferson 
City by a vote of 25 to 36. The present Con- 
stitution now gives that right to cities over 
75,000 population. 

The state finance committee recommended 
that all cities and incorporated towns be au- 
thorized to issue revenue bonds for construc- 
tion, purchase, or condemnation of utilities on 
a majority vote of the people. The crux of 
this controversial issue is in the size of ma- 
jority vote that will be required to authorize 
issuance of the bonds, but the question has 
been deferred until after the convention de- 
cides what restrictions will be placed on mu- 
nicipalities seeking to exercise this power. 

The argument was made that if cities could 
take utilities from private ownership by con- 
demnation, the of-rators and investors might 
be unfairly treat d after building up a profit- 
able plant. Sev cal delegates asserted the pro- 
posed section would not only give cities the 
right to condemn power and water utilities, 
but any other revenue-producing business 

performing a public service, such as ice plants, 
streetcar systems, or taxicab companies. 

Chairman Franc L. McCluer of the finance 
committee told the convention he saw no pos- 


sibility for municipalities to abuse the right, 
and that it was intended only to enable cities 
to acquire an existing utility after its franchise 
expired and it refused to sell the property. 


Told to Pass on Savings 


HE state public service commission last 

month ordered the Laclede Gas Light 
Company of St. Louis to pass on to its cus- 
tomers the benefit of any rate refunds or 
reductions it may obtain through a pending 
Federal Power Commission investigation of 
rates charged to Laclede for natural gas by 
the Mississippi River Fuel Corporation. 

The order, sought by Laclede, in effect, is 

n “if, as, and when” instruction to Laclede 
to extend to its customers, through refunds 
or rate reductions, without any profit to the 
company, any advantage it may gain through 
any FPC orders reducing Mississippi River 
Fuel rates for natural gas sold from its pipe 
line to Laclede at St. Louis. 

The state commission said the Laclede Com- 
pany had asked for a consent order in anticipa- 
tion of reductions. “Since applicant voluntar- 
ily offers to pass these anticipated refunds and 
rate reductions to its customers,” the commis- 
sion said, “such action will be a benefit to ap- 
plicant’s customers and in the public interest.’ 


Nebraska 


Commission Items 


| prey of Duane T. Swanson, chairman of 
the Nebraska State Railway Commission, 
were pleased to learn of his marriage on June 
24th to the former Mary Gillham Kase at Lin- 
coln. Chairman Swanson is also engaged in a 
campaign for reélection to the commission, in 
which his Democratic opponent is a former 
member of the commission, Will M. Maupin, 


veteran newspaper man and colorful figure in 
regulatory circles. 

Death took another veteran of Nebraska 
regulation, Fred A. Good, former chairman of 
the Nebraska State Railway Commission, who 
died in Lincoln on June 25th. Mr. Good was 
a former president of the Nebraska Lumber- 
men’s Assaciation, and also former mayor of 
Cowles, Nebraska. He served six years as a 
member of the state railway commission. 


New Jersey 


Rail Tax Law Voided 


a har Jersey’s 1941 and 1942 railroad tax 
compromise legislation, which waived 
interest payments totaling $24,000,000 and per- 
mitted the payment of $34,000,000 of principal 
amount in instalments, was set aside on June 
22nd by the court of errors and appeals. 

The court, highest judicial body in the state, 
affirmed the finding of Vice Chancellor Wil- 
fred H. Jayne, who held in a decree that the 
settlement acts were invalid on the grounds 
that cancellation of the interest amounted to a 
gift of state funds in violation of a provision 
in the state Constitution. 


Fourteen of the court’s sixteen members 
participated in the decision and ten voted to 
sustain the vice chancellor’s decree. Four 
voted for reversal and two, Chancellor Luther 
A. Campbell and Judge Frank Hague, Jr., did 
not vote. 

The chancellor, presiding officer of the court, 
did not participate because he had signed the 
chancery court decree upon Jayne’s advice. 

Judge Hague is the son of Mayor Frank 
Hague of Jersey City, which has millions of 
dollars at stake in the case. Mayor Hague, 
state Democratic leader, has been a bitter critic 
of the legislation, which was adopted by a 
Republican-controlled legislature. 
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Justice Joseph B. Perskie wrote the majority 
opinion for the court and Justice Clarence 

ase wrote the dissenting opinion, in which 
Justices Charles W. Parker and Frederic R. 
Colie and Judge Harold B. Wells concurred. 

Judge Perskie said there is proof “that 
throughout the period from 1930 through 
1941 every railroad taxpayer had more than 
enough money available, after the payment of 
railway operating expenses, fully and timely to 
pay its tax obligation. With few exceptions, 
they chose otherwise to apply this money. They 
ignored the priority of their tax obligation.” 


In the dissenting opinion Justice Case said 
it was his opinion the waiver of interest on the 
delinquent taxes was not a gift because, “first, 
there was valid consideration for the waiver, 
and, second, that the interest Penalties were not 
a part of the assessed taxes.” 

The challenge of the tax compromise legis- 
lation was instituted by former Attorney Gen- 
eral David T. Wilentz of Perth Amboy, a 
Democrat, who contended the waiver of inter- 
est was the equivalent of an appropriation of 
public funds to private corporations in the 
state. 


New York 


Told to Cut Rates 


A’ the result of negotiations started in 1941, 

which subsequently involved litigation, 
the Niagara Falls Power Company, which 
supplies electric power to large war industries 
in the western part of New York state, will 
reduce its rates by approximately $1,000,000 a 
year in accordance with an order of the state 
public service commission, the commission an- 
nounced on June 25th. The reduction will be 
retroactive to January 1, 1943, and will involve 
a refund by the company of about $1,500,000 to 
war plants in the Buffalo area. 

In 1941 the Niagara Falls Power Company 
undertook to provide power for the rapidly 
expanding plants in the so-called Niagara 
frontier area. This was made possible under 
a license granted by the Federal Power Com- 
mission for the diversion of additional water 


from the Niagara river. The company agreed 
to furnish this power without additional profit. 
Owing to certain difficulties in determining ac- 
tual revenues, the Federal Power Commission 
required that an arbitrary amount of 4 mills 
per kilowatt hour be considered as revenue, 
and credited to a special reserve. 


Transit Workers Get Raise 


E pe board of transportation on June 27th 
approved a pay rise of 5 cents an hour for 
13,500 employees on three divisions of 
New York city’s transit system. The rises dur- 
ing the coming fiscal year will amount to 
$1,200,000. Action followed negotiations with 
Transport Workers Union, representing most 
of the city’s transit workers, the American 
Federation of Labor, and the Signalmen’s 
Union. 


Ohio 


Streetcar Strike Ended 


FL transit workers ended their 2-day 
strike as unexpectedly as it began. Thou- 
sands of war workers in the industrial city of 
Toledo walked, hitch-hiked, and bicycled to 
their jobs on June 28th as a strike of the AFL 


unionists against the Community Traction 
ompany paralyzed public transportation. 
President C. I. Sherman of the Amalga- 
mated Association of Street, Electric Rail- 
way, and Motor Coach Employees said the 
strike was in protest against the company’s 
refusal to discharge two inspectors. 


Oklahoma 


Power Rate Cut 


AY electric rate reduction amounting to 

$366,000 annually in 213 communities 
served Shy ‘the Public Service Company in east- 
ern and southwestern Oklahoma was an- 
nounced last month by Ray O. Weems, cor- 
poration commissioner. 

He said the new rates charged on and after 
August 15th will save domestic customers an 
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average of 6.3 per cent and commercial users 
6.2 per cent. He said the reduction will amount 
to $184,957 in Tulsa, $14,565 in Lawton, and 
$5,636 in Chickasha. The rate changes vary 
with size and location of communities. 

Weems said that the recent $300,000 rate re- 
duction by the Oklahoma Gas & Electric Com- 
pany and the newest cut brings rate schedules 
to a “fairly uniform basis” all over the state 
of Oklahoma. 
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The Latest 
Utility Rulings 


Actual Legitimate Original Cost of Power 
Project Discussed and Determined 


HE Federal Power Commission has 

determined, pursuant to § 4(b) of 
the Federal Power Act, the actual legiti- 
mate original cost of the Conowingo 
project of Susquehanna Power Com- 
pany and Philadelphia Electric Power 
Company. This project is located on the 
Susquehanna river and lies partly in 
Maryland and partly in Pennsylvania. 

Rulings were made on more than 100 
exceptions to the licensees’ initial cost 
statement. The commission adhered to 
previous rulings on cost. It excluded in- 
tercorporate profits and land costs in ex- 
cess of market value of adjacent similar 
‘lands. An expenditure for directors’ 
fees was reduced to allow $20 per at- 
tendance per director. 

The commission, in allowing chal- 
lenged costs which had been suspended 
on the ground that they were unreason- 
ably high, said that it was important for 
this and future cases that it dispose of 
certain erroneous assumptions and con- 
tentions which were set forth at length 
in the licensees’ briefs. It took the 
position, in substance, that the phrase 
“actual legitimate original cost” as used 
in the Federal Power Act includes all 
costs honestly incurred no matter how 
grossly extravagant, wasteful, or impru- 
dent they may have been, provided there 
is no evidence of fraud, collusion, or 
affiliation with those who received the 
payments, 

Reference was made to interpretations 
of the phrase “original cost” by the In- 
terstate Commerce Commission, but the 
Federal Power Commission said that 
without undertaking to discuss the ICC 
decisions it deemed it sufficient to note 
that nearly all of these decisions were 
rendered after the Federal Water Power 
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Act was passed in 1920 and, accordingly, 
could have no bearing on the questions 
before it since they could not have been 
in the contemplation of Congress when 
it passed the act. 

Any doubt as to congressional intent, 
the commission continued, is removed by 
the legislative history of the Federal 
Power Act of 1935, which reénacted the 
Federal Water Power Act of 1920 with 
certain amendments. The Senate had re- 
fused to insert the word “prudent” after 
“legitimate” on the ground that this was 
unnecessary and likely to cause confu- 
sion. The House of Representatives had 
amended §§ 3 and 4 by inserting the word 
“reasonable” into the description of cost 
to make phrase read “actual legitimate 
reasonable original cost.” The bill then 
went to conference, and the conference 
committee, in striking out the word “rea- 
sonable,” said that in view of the com- 
mission’s long-continued interpretation it 
was felt that the inclusion of the word 
“reasonable” as a further qualification on 
the cost of licensed projects might cast 
doubt upon the commission’s interpreta- 
tion. The commission said: 


It is thus clear that both houses of Con- 
gress would have qualified the phrase “actual 
legitimate original cost” by adding either 
“prudent” or “reasonable,” if they had not 
regarded “legitimate” as being properly in- 
terpreted to give the commission “authority 
to reject all claim of cost items that are not 
fair and reasonable charges against the cost 
of the project.” : 


As to the items invoived in this case, 
however, the commission said it had no 
intention of merely substituting hind- 
sight as to what items should have cost, 
under conditions which could not be ac- 
curately determined years after the event, 
for the recorded evidence as to what they 
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actually did cost. But where the staff of 
the commission showed that costs of any 
part of the project materially exceeded 
the estimates or were substantially out 
of line with comparable costs, it was the 
duty of the licensee to show that such 


e 


costs were the result of circumstances 
beyond its control and that it employed 
reasonable care and exercised due dili- 
gence. Such a showing had been made in 
this case, Re Susquehanna Power Co. et 
al. (Opinion No. 115, Project No. 405). 


Accounting Entries for Overheads Must Be 
Supported by Evidence of Cost 


pac New York commission, in a 
proceeding relating to the methods 
of accounting and the books, records, 
documents, and other papers of a power 
company, required various changes to 
conform with the commission’s require- 
ments that the accounts must show orig- 
inal cost of property. The point was em- 
phasized that the burden of proof is upon 
such a company to present evidence to 
show that overheads included in the ac- 
counts represent actual expenditures. 
The commission declared that the issue 
was whether or not overhead items under 
investigation were actual expenditures 
and whether their amount represented 
original cost as defined in the Uniform 
System of Accounts for Electric Cor- 
porations, 

Considering items stated as surviving 
overheads as of December 31, 1937, in 
the continuing property record, Commis- 
sioner Burritt, speaking for the commis- 
sion, said: 

The definition of original cost in the con- 
tinuing property record order is practically 
the same as that previously quoted from the 
Uniform System of Accounts for Electric 
Corporations, effective January 1, 1938. No 
such definition of original cost is to be 
found in the two prior uniform systems of 
accounts which were in force during the pe- 
riod when these overheads were placed on 
the books of the company or its predeces- 
sors. The commission’s staff naturally fol- 
lowed the Uniform System of Accounts ef- 
fective at the time these book entries were 
made. No proof was offered by the company 
to show that these book entries represented 
original cost as now defined. Original cost 
as then used by both company and commis- 
sion accountants appears to have meant 
either the original capital put into service at 
the outset of an enterprise, or the original 
(book) cost used in crediting the fixed cap- 
ital accounts for property retired from serv- 
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ice. An examination of these prior systems 
of accounts indicates that “Fixed Capital” 
as prescribed and to be entered therein 
after 1908, was intended substantially to rep- 
resent book cost whereas ‘Electric Plant in 
Service” as prescribed in the present system 
is required to represent original cost as there- 
in defined, and the two are not necessarily 
the same. 

The two earlier uniform systems of ac- 
counts provided separate accounts for cer- 
tain of these general overhead costs but the 
Uniform System of Accounts for Electric 
Corporations effective January 1, 1938, pro- 
vides that all overhead construction costs be 
charged to particular jobs or units. The 
Uniform System of Accounts for Electric 
Corporations effective July 1, 1924, and the . 
Uniform System of Accounts effective Jan- 
uary 1, 1938, each prohibited the use of arbi- 
trary percentages or amounts to cover as- 
sumed overhead costs, and it was an ac- 
counting error to add them. 


Adjustments were also made for an 
item of $17,500 for organization ex- 
pense, representing an attorney’s fee for 
services and expenses in connection with 
drawing petitions requesting commission 
authority to sell properties to the com- 
pany under investigation and also a peti- 
tion by this company asking commission 
authority to issue stocks and bonds and 
to purchase properties of the other com- 
pany. In the first cases this attorney had 
represented both the buyer and the seller. 

It was said to be evident that he was 
more than just an attorney for the com- 
pany, for he appeared to have been the 
principal one actually to get the company 
started as an electric utility. None of 
the time spent in preparing petitions for 
the other companies, it was ruled, should 
be capitalized by the company involved. 
In any event it did not appear that ex- 
penses incurred in connection with the 
purchase of physical property were prop- 
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erly includable in Organization. It was 
ruled that the amount of the charge appli- 
cable to the issuance of bonds no longer 
outstanding should be charged to Earned 
Surplus, and the amounts representing 
issuance of stocks should be charged to 
Capital Stock Expense. 


Because of the substantial identity be- 
tween a landowner who had sold land to 
the company which he incorporated, it 
appeared that original cost of the land to 
the company should be what he had paid 
for it. Re Lockport & Newfane Power 
& Water Supply Co. (Case 10,075). 
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Accounting Requirements Not Confiscatory 
Or Destructive of Financial Integrity 


i by New York commission ordered 
a write-off of over $4,000,000 of 
original property cost by Niagara, Lock- 
port & Ontario Power Company. Actu- 
al cost of construction rather than the 
par value of securities was approved. No 
increase was permitted on the basis of 
dealings between related companies. 
Organization costs of predecessor com- 
panies were excluded on the ground that 
this would result in pyramiding costs. 

Counsel for the company asserted that 
the commission could not establish a 
standard pursuant to statutory enact- 
ment long after the date of the transac- 
tions and then compel the company to as- 
sume the burden of proof that the new 
standards were applicable to the old 
period, but the commission said that a 
determination of original cost was being 
made under a system of accounts which 
required that all charges to plant and 
om accounts should be just and reason- 
able. 

The amount to be entered in plant 
account must not exceed reasonable cost 
to an affiliate, and the burden was on the 
company to prove such amounts. 

Answering a complaint that applica- 


tion of the system of accounts would im- 
pair the company’s capital, and in fact 
work a confiscation of its property, Com- 
missioner Burritt, speaking for the com- 
mission, said: 


Counsel talks about “destroying the com- 
pany’s financial integrity” and ... of “wreak- 
ing havoc” upon the balance sheet. 

We are not misled by such phrases, There 
is no proposal to impair the company’s capi- 
tal, but rather only to have it correctly stated. 
... All that the actions recommended herein 
require is that these doubtful assets be 
labeled for what they are, or, where they 
represent nothing of value, charged out of 
the plant accounts to surplus; and to set up 
this company’s accounts on a clean basis of 
original cost, as has been done by many other 
utilities in this state. 

If there is any impairment of capital and 
wrecking of assets, as claimed by counsel, it 
has already taken place as a result of im- 
proper actions taken, or failures to take 
proper action, on the part of the company, 
which must assume the responsibility for its 
own acts. All that the commission is at- 
tempting to do is to discover the real facts 
as to the company’s assets and liabilities and 
to have them set forth on its books and in 
its balance sheets as they really are. The 
facts will then speak for themselves. 


Re Niagara, Lockport & Ontario Pow- 
er Co. (Case No. 10,074). 


= 


Principles of Uniform Fuel Clause Approved for 
Electric Utility Companies 


Biko Connecticut commission, after 
an investigation, approved certain 
uniform principles for inclusion of fuel 
clauses in the rate schedules of electric 
utility companies subject to regulation by 
the commission. The commission ordered 
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each company to submit the language of 
the fuel clause proposed when amending 
an existing rate schedule on file with the 
commission or when filing a rate schedule 
in which a fuel clause is presently con- 
tained or proposed to be contained. These 
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clauses are to be based upon the follow- 
ing principles: 


1. The fuel adjustment clause is designed 
not to increase the company’s net revenue, 
but to recoup increases in the cost of the 
fuel and at the same time to give to the 
customers the benefit of any decreases in 
the cost of fuel that may occur in any sub- 
sequent downward trend of price levels. 

2. The fuel adjustment clause shall— 

(a) provide that the cost of fuel shall be 

the price per net ton of coal, or its equiva- 

lent, delivered alongside of generating 
stations, including inventory; 


(b) provide for the same basis of adjust- 
ment when the price of fuel is lower as 
when said price is higher than the base 
price; 

(c) provide that the basis of adjustment 
be consistent with the generating and de- 
livery efficiency and shall be changed from 
time to time as changes in such efficiency 
justify; 

(d) provide, whenever the ends of equity 
as between company and customer can be 
served thereby, a neutral zone within which 
the adjustment will not apply, but when 
the fuel price rises above or falls below 
the neutral zone the adjustment shall be 
applied from the base price; 


(e) provide that a downward adjustment, 
reflecting a decrease in the cost of fuel, 
shall be mandatory and an upward ad- 
justment, reflecting an increase in the cost 
of fuel, shall be at the election of the util- 
ity. The fuel adjustment clause as filed 
shall indicate whether such upward adjust- 
ment will be applied automatically or only 
= time to time as the utility may de- 
cide. 


Said proposed fuel adjustment clause shall 
be accompanied by an explanation of the 
method and manner of determining the base 
price, the average cost of fuel, and the ad- 
justment rate for increases or decreases in 
the energy charge. 


It was further provided that where a 
fuel clause in existing schedules does not 
conform with the uniform principles, the 
company is to amend its schedules so as 
to substitute a proper fuel clause. A 
company amending its schedules by the 
substitution of the approved clause need 
not change the base price of coal from 
that upon which its existing fuel clause 
is based, provided the rates in the 
schedules to which the existing fuel 
clause applies are not thereby changed. 

When an existing schedule is amended 
and such schedule contains a fuel clause 
at the time of such amendment, the base 
price of coal contained in the uniform 
clause applying to such schedule is to be 
subject to review and modification by the 
commission, if found necessary. More- 
over, if the change in existing fuel 
clauses to conform with these principles 
would work a hardship upon a particular 
utility, the company is at liberty to pre- 
sent the situation before the commission 
for relief. Companies are also permitted 
to seek clarification from the commis- 
sion in carrying out the order. Re Uni- 
form Fuel Clause for Electric Companies 
(Docket No. 7417). 
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Sale to Codperative for Price above 


Original Cost ‘Approved 


bree Missouri Southern Public Serv- 
ice Company, a member of the As- 
sociated Gas & Electric system, was 
authorized by the Missouri commission 
to sell electric properties to the New-Mac 
Electric Codperative, Inc., for a base cash 
consideration of $170,000, subject to cer- 
tain adjustments. Acquisition of the 
property is to be financed through an al- 
lotment of funds of $181,000 made by 
the Rural Electrification Administration. 

The commission, in Public Service 
Commission of Missouri v. Missouri 


JULY 20, 1944 


Southern Public Service Co. (1934) 6 
PUR(NS) 269, had fixed the present 
fair value of the properties on June 30, 
1932, at $95,000. Estimated investment 
in the property as of December 31, 1929, 
was then found to be $82,493, and re- 
production cost, $92,750. In the instant 
case net additions and betterments were 
testified to be $50,059.76. 

The agreed purchase price, said the 
commission, appeared to be excessive in 
the light of the commission’s earlier find- 
ing of value, but it appeared not to be 
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excessive according to the investment 
costs of the seller and the estimated direct 
cost of reproduction as determined by the 
seller’s engineer, which had been re- 
corded on its books. The record did not 
disclose on what basis the seller and pur- 
chaser arrived at the purchase price, ex- 
cept that it was stated that the physical 
property and the areas served were in- 
spected and appraised by the Rural Elec- 
trification Administration engineers and 
that the purchase price was thereafter 
agreed upon after negotiations and by 
arm’s-length bargaining. The commis- 
sion said further: 


Perhaps the purchaser and the Rural 
Electrification Administration staff con- 


sidered, in loaning the money to buy and in - 


the negotiations for the sale, the formula 
which has been frequently used for electric 
utility properties in fixing the value of the 
property for sale purposes at three times the 
normal gross revenues. Here the gross rev- 
enue for the year ending December 31, 1942, 
amounted to approximately $58,000 and the 
evidence tends to show that from 1932 the 
seller’s revenue has gradually increased. 
There is nothing in the record to indicate 
anything other than the gross revenue from 
the seller’s property will continue to be what 
it was in 1942, or continue to increase. 

In considering whether or not the pur- 
chase price is so excessive as to justify us 
in denying the application on that ground, 
we must take into consideration that the 
seller now has $183,000 open account in- 
debtedness, which it owes to its parent com- 
pany, and that the $170,000 purchase price 
will not entirely pay that indebtedness in 
full. The seller has no bonds or preferred 
stock and all of its common stock is owned 
by the parent company, except five shares 
held by officers and directors for qualifying 
purposes. 


Commissioner Wilson dissented with 
the statement that this was a repudiation 
of the previous decision of the commis- 
sion, that the amount recorded upon the 
books did not purport to represent cost of 
property but was merely the recording of 


an estimate of costs of reproduction to 
which were added overheads computed 
on the basis of percentages allowed by a 
Federal court in New York in a case 
which had no relation to the seller, and 
no evidence was presented to show that 
conditions were at all similar. Skepti- 
cism was also expressed as to the basis 
for estimating revenues. 

The commission made rulings on the 
question of intervention and other mat- 
ters relating to transfers to codperatives 
similar to those explained in Re Lentner 
— Line (Mo) 53 PUR(NS) 
157. 

The dissenting commissioner said it 
appeared that certain interveners who be- 
lieved their businesses to be threatened 
with destruction had such an interest as 
would entitle them to intervene. 

Commissioner Williams was con- 
vinced that there was a scheme to social- 
ize the electrical industry in Missouri. 
Referring to the decision in Re Missouri 
Electric Power Co. (Mo 1943) 50 
PUR(NS) 257, where it was said that 
the one sale could hardly be regarded as 
sufficient, if any, evidence to establish 
the existence of such an alleged scheme, 
the dissenting commissioner observed 
that there had not been only “this one 
sale” to Sho-Me Power Cooperative, but 
there had been six such applications be- 
fore the commission involving purchase 
prices amounting to a total of approxi- 
mately $3,000,000, for which allotments 
of approximately $5,000,000 had been 
made. 

These purchases, it was said, could 
not be justified as extensions of serv- 
ice to rural areas, for most of the 
consumers involved were already receiv- 
ing electric service. Re Missouri South- 
ern Public Service Co. et al. (Case No. 
10,383). 
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Amortization of Acquisition Adjustments 


Disapproved 


, Be Missouri commission, in author- 
izing property transfers which 
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would constitute steps towards compli- 
ance with the Holding Company Act, de- 
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nied a request for authority to Missouri 
Power & Light Company to amortize 
about $1,000,000 of plant acquisition ad- 
justments over a 25-year period by an- 
nual charges to Account 505, Amortiza- 
tion of Plant Acquisition Adjustments. 
It had been contended that such amorti- 
zation was justified by the many bene- 
fits which would accrue to consumers as 
a result of the proposed acquisition. 
Testimony was submitted regarding sav- 
ings and economies which would be made. 
The commission observed, however, 
that there was no showing that these 
savings could be made only as a result 
of the acquisition of the property by 
Missouri Power & Light or the acquisi- 
tion of Missouri Power & Light Com- 
pany stock by Continental Gas & Electric 
Corporation. 

It was said to be evident that the only 
way Missouri Power & Light could ex- 
pect to earn a fair return upon its invest- 
ment in a particular property under dis- 
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cussion would be for the commission to 
allow a return based upon an amount al- 
most double the original cost and more 
than one-third higher than reproduction 
cost depreciated. It did not seem logical 
or fair, said the commission, that the pub- 
lic should be required to bear the expense 
of amortization of the difference between 
the purchase price and the original cost of 
this property. 

As to other properties, there was evi- 
dence to show that in the purchase price 
of property having an estimated original 
cost of $5,120,807 there was paid $1,- 
267,763 in excess of original cost. The 
commission said that the only way such 
excess cost could be expected to earn a 
fair return would be by the continued 
acquiescence, by the commission, in rates 
based upon purchase prices approximate- 
ly 25 per cent in excess of the costs of 
the property when constructed. Re Con- 
tinental Gas & Electric Corp. (Case No. 
10,440). 


Other Important Rulings 


WATER Carrier operating over a par- 
tially completed waterway on the 
effective date of the “grandfather” clause 
of the Water Carrier Act is entitled to a 
“grandfather” certificate authorizing op- 
eration over the completed waterway 
which was finished subsequent to the ef- 
fective date of the act, according to a rul- 
ing of the district court. De Bardeleben 
Coal Corp. et al. v. United States et al, 54 
F Supp 643. 


The granting of a permit to operate as 
a common carrier does not of itself in all 
cases and under all circumstances make 
one a common carrier either in fact or in 
law, according to a decision of the su- 
preme court of Washington. Trudeau v. 
Pacific States Box & Basket Co. et al. 148 
P (2d) 453. 


The supreme court of North Carolina 
held that pending further investigation 


into the reasonableness of a rate estab- 
lished by the commission, the established 
rate should not be superseded by higher 
rates in violation of an order forbidding 
such increase, except after proper deter- 
mination of the reasonableness of the in- 
crease desired. North Carolina Utilities 
Commission v. Atlantic Coast Line Rail- 
road Co. 29 SE (2d) 912. 


The Federal Power Commission au- 
thorized the construction and operation 
of pipe-line facilities to serve an area 
where there was a natural gas shortage, 
where the War Production Board had 1s- 
sued priorities assistance and preference 
rating certificates for materials, where 
construction was not proposed to displace 
existing coal markets, and where many 
of the industries using natural gas were 
essential war industries. Re Hope Nat- 
ural Gas Co. (Docket Nos. G-507, G-508, 
G-510, G-516, G-519, Opinion No. 114). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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INTERSTATE COMMERCE COMMISSION v. JERSEY CITY 


UNITED STATES SUPREME COURT 


Interstate Commerce Commission et al. 


City of Jersey City et al. 


— US —, 8 L ed —, 64 S Ct 1129 
May 29, 1944 


AS from judgment of United States District Court for 

the District of New Jersey setting aside orders of Interstate 

Commerce Commission authorizing increase in fares; reversed. 

For decision by lower court, see (1944) 51 PUR(NS) 257, 
54 F Supp 315. 


Appeal and review, § 31 — Conclusiveness of findings — Decision of Interstate 
Commerce Commission — Rate increase. 


1. An order of the Interstate Commerce Commission authorizing a rate in- 
crease during wartime is entitled to stand unless a fair hearing has been 
denied or the Commission has misapprehended the effect of the Emergency 
Price Control Act of 1942 and the Stabilization Act of 1942, where the find- 
ings of fact by the Commission appear to be supported by substantial evi- 
dence, p. 263. 


Appeal and review, § 31 — Conclusiveness of decision —Denial of rehearing by 
Interstate Commerce Commission. 


2. Denial by the Interstate Commerce Commission of a full rehearing to 
permit the introduction of evidence as to a carrier’s rise in business and net 
earnings following an order authorizing a rate increase does not constitute 
an abuse of discretion or amount to unfairness which would invalidate such 
order and a subsequent order modifying the rate, in view of the rule of 
necessity that rehearings are not matters of right but are pleas to the dis- 
cretion of the body making an order and not that of a reviewing body, 
p. 264. 


Rates, § 181.1 — Increases during war — Stabilization legislation — Opinion of 
Price Administrator. 
3. The opinion of the Price Administrator, intervening in a rate case pur- 
suant to the Stabilization Act of 1942, as to the inflationary tendencies of a 
rate increase is not mandatory on the Interstate Commerce Commission, 
p. 267. 
Appeal and review, § 31 — Scope of review — Decision of Interstate Commerce 
Commission — Inflationary effect of rate increase. 
4. A decision by the Interstate Commerce Commission as to the weight to 


be given to consideration of price stabilization during war, under the Stabili- 
zation Act of 1942, is not reviewable by a court, p. 267. 
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Appeal and review, § 15 — Scope of review — Party raising contentions. 
5. The scope of proper judicial review does not expand or contract, de- 
pending on what party invokes it, and it is as narrow when governmental 
officials challenge an order increasing rates as when a regulated company 


appeals to the court, p. 267. 


Appeal and review, § 31 — Conclusiveness of findings — Denial of rehearing — 


Price Administrator. 


6. The Stabilization Act of 1942 does not give the Price Administrator a 
standing superior to that of other litigants to ask the court to override the 
normal discretion of the Interstate Commerce Commission in denying a 


rehearing, p. 267. 


Procedure, § 33 — Grounds for rehearing — Bringing record up to date. 


Discussion, by Supreme Court, of rehearings because of new circumstances 
arising, in order to bring the record up to date, p. 264. 


Appeal and review, § 28.1 — Discretion in denying rehearing — New circumstances. 
Discussion, by Supreme Court, of cases in which it has reviewed the action 
of a Commission in refusing to grant a rehearing to bring the record up to 
date because of new circumstances arising, p. 204 


Rates, § 181.1 — War conditions — Stabilization legislation. 
Discussion, by the Supreme Court, of the stabilization legislation (Emer- 
gency Price Control Act of 1942 and Inflation Control or Stabilization Act 
of 1942) with respect to the relative powers and responsibilities of the Price 
Administrator and of regulatory bodies, p. 268. 


Rates, § 181.1 — War conditions — Responsibilities of Commission. 
Discussion, by the Supreme Court, of the responsibility of the Interstate 
Commerce Commission for maintaining an adequate system of wartime 
transportation and the considerations involved in weighing transportation 
needs as well as avoiding inflationary tendencies, p. 269. 


(RuTLEDGE, J., dissents; DoucLas and Murpuy, JJ., dissent in separate opinion.) 


Mr. Justice JACKSON delivered the 


opinion of the court: This is a di- 
rect appeal by the Interstate Com- 
merce Commission, whose orders the 
district court of New Jersey has set 
aside, and by the Hudson & Manhat- 
tan Railroad Company, whose rates 
are subject to the enjoined orders. 
Respondents are the city of Jersey 
City and the Price Administrator, 
who intervened under powers duly 
delegated to him pursuant to the 
Emergency Price Control Act of 


1942? and the Inflation Control or 
Stabilization Act of 1942.? 

The Hudson & Manhattan Rail- 
road Company owns about 8.5 miles 
of electric railway, of which all but 
.63 miles is underground. It has two 
double-track lines, one of which, 
known as the “uptown line,” connects 
Hoboken, New Jersey, with Christo- 
pher street, New York, by two parallel 
tunnels under the Hudson river, and 
runs uptown under Sixth avenue 
from Christopher street to a terminal 





1 Act of January 30, 1942, Chap 26, 56 Stat 
23, 50 USCA Supp II, § 901 et seq. 
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2 Act of October 2, 1942, Chap 578, 56 Stat 
765, 50 USCA Supp II, § 961 et seq. 
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at 33rd street. The other line, known 
as the “downtown line,” crosses un- 
der the river by two parallel tunnels 
between Exchange Place, Jersey City, 
and Hudson Terminal, New York. 
It also extends westwardly in Jersey 
City to Journal Square, where con- 
nection is made with the Pennsylvania 
Railroad. The uptown and downtown 
lines are connected on the New Jersey 
side by means of a line paralleling 
the Hudson river. In conjunction 
with the Pennsylvania Railroad the 
Hudson & Manhattan operates a joint 
rapid-transit service between Hudson 
Terminal and Newark. It carries only 
passengers. 

The present controversy has its 
roots in a rate case precipitated by 
the company’s effort to establish a 
10-cent fare on its downtown line in 
1937.8 After full hearings the Inter- 
state Commerce Commission fixed an 
8-cent fare effective July 25, 1938.4 
The 10-cent fare was denied chiefly 
on the ground that, while the com- 
pany might be entitled to the revenue, 
such a fare would decrease its patron- 
age, and the Commission believed that 
an 8-cent fare would produce more 
revenue. Commissioners Miller and 
Mahaffie dissented from denial of the 
10-cent fare on such grounds, hold- 
ing it had been “amply justified” as 
“reasonable and lawful for the serv- 
ices performed.” This court held 
such grounds of denial to be sustained 


by evidence and to be within the Com- 
mission’s discretion. Hudson & Man- 
hattan R. Co. v. United States (1941) 
313 US 98, 85 L ed 1212, 61 SCt 
884. The 8-cent fare remained in ef- 
fect until the carrier on June 27, 1942, 
filed a petition in the same proceeding 
for further hearing, alleging changed 
conditions and increased costs in sup- 
port of a 10-cent fare on the down- 
town line. Protests were filed by the 
city of Jersey City and the Hudson 
Bus Corporation. The Commission 
opened the proceeding and extensive 
hearings were held in September of 
1942. Counsel for the Price Adminis- 
trator appeared, stating that it was 
not his intei: ‘on to offer evidence but 
that he reserved the right to make any 
motions and to file appropriate briefs. 
The hearings were concluded on 
September 19, 1942. 

The Inflation Control Act of 1942, 
passed on October 2nd, contained a 
proviso that “no common carrier or 
other public utility shall make any gen- 
eral increase in its rates or charges 
which were in effect on September 15, 
1942, unless it first gives thirty days’ 
notice to the President, or such agen- 
cy as he may designate, and consents 
to the timely intervention by such 
agency before the Federal, state, or 
municipal authority having jurisdic- 
tion to consider such increase.’”’ Sec- 
tion 1. Thereafter the Price Adminis- 
trator ® asked permission to and did 





3 Prior to 1920, the Hudson & Manhattan’s 
rates had been 5 cents on the downtown line 
and 7 cents on the uptown line. In that year 
the railroad proposed a flat fare of 8 cents, 
but the Commission fixed the fares at 10 cents 
for the uptown line and 6 cents for the down- 
town line. Re Local Fares of Hudson & Man- 
hattan R. Co. (1920) 58 Inters Com Rep 270. 
Those fares continued in effect until the 1937 
proceedings began, when the railroad sought to 
make the fare 10 cents on both lines. 


4 Passenger Fares of Hudson & M. R. Co. 
227 Inters Com Rep 741. The 10-cent fare 
on the uptown line continued in effect. 

5 By Executive Order No. 9250, 50 USCA 
App § 901 note, 7 Fed Reg 7871, the President 
designated the Director of Economic Stabiliza- 
tion to receive notice of proposed rate increases 
pursuant to the statute. In the ensuing pro- 
ceedings in this case the Director was repre- 
sented by the Price Administrator. 
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file a brief opposing any increase in 
the rates. On January 25, 1943, the 
hearing examiner recommended that 
the Commission find the rate of 10 
cents on the downtown lines to be just 
and reasonable. Exceptions were filed 
by Jersey City and the Price Adminis- 
trator and argued by counsel for each, 
and on June 8, 1943, the Commission 
made its decision. It reviewed the 
increases in operating costs since the 
8-cent rate had been fixed and the 
need of the railroad for additional rev- 
enue “in order to meet increased 
operating expenses and the interest on 
its bonds.” It increased the down- 
town fare from 8 cents to 9 cents, 
effective for duration of the war and 
six months thereafter, with permis- 
sion to any of the parties to bring to 
the attention of the Commission addi- 
tional facts if the revenue results 


should prove materially different from 


the Commission’s estimate. The Com- 
mission’s opinion considered the argu- 
ments of the Price Administrator 
against any increase, but said: “It 
seems to us that an increase of one 
cent in respondent’s downtown fare 
is unlikely to have any inflationary ef- 
fect, and that the effect thereof upon 
the cost of living, while a factor to be 
given consideration, will be so slight, 
a maximum of about 12 cents a week 
and 52 cents a month per passenger, 
as to be negligible. We believe, there- 
fore, that the increased fare herein 
approved will not be in conflict with 
the Emergency Price Control Act of 
1942, as amended.” (255 Inters Com 
Rep at p. 668.) Three Commission- 
ers dissented, holding that the com- 
pany had established its right to a 10- 
cent fare. 


A month later the railroad filed a 
petition for reconsideration. Among 
other things, it alleged that it could 
not avail itself of the 9-cent rate be- 
cause its fare collection boxes could 
not handle the volume of coins ne- 
cessitated by the 9-cent rate and under 
war conditions could not be replaced. 
It asked to charge a 10-cent fare until 
it could secure tokens. Jersey City 
answered, asking that the petition be 
denied and the 9-cent fare suspend- 
ed. The Price Administrator also 
answered. He advocated what he 
called a feasible scheme to collect the 
9-cent fare through the use of paper 
tickets. The Price Administrator alse 
asked that the fares go back to 8 cents 
in view of alleged increased earnings 
and asked that in any event before 
the fares were increased on the basis 
suggested by the company a further 
hearing be held. On August 3, 1943, 
the Commission issued a report and 
order.” It found that it would be 
impossible to collect a 9-cent cash 
fare, and it authorized an alternative 
basis of eleven tokens for $1 or a 
cash fare of 10 cents, provided the 
same alternative basis be put into ef- 
fect on the uptown line. This result- 
ed, of course, in a rate of 9 1/11 cents 
to token purchasers on both lines. 

Thereupon Jersey City filed a com- 
plaint in the district court, asking that 
the Commission’s order be enjoined 
“in so far as such order permits the 
establishment of any local interstate 
fare in excess of 9 cents for trans- 
portation on the downtown line.” It 
alleged that in authorizing downtown 
fares “in excess of the 9-cent fare” 
fixed in the order of June 8th, supra, 
the Commission had deprived Jersey 





6255 Inters Com Rep. 649. 
53 PUR(NS) 


7256 Inters Com Rep 269. 
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City of its full day in court by refus- 
ing it opportunity to cross-examine 
witnesses and present counter-evi- 
dence. 

The Commission then reopened the 
proceeding on its own motion, but only 
“to permit any party hereto to present 
evidence directed solely to the pro- 
priety and lawfulness of the modifica- 
tion made by the Commission in its 
report of August 3, 1943, supra, on 
further consideration of its prior find- 
ings and orders of July 11, 1938, and 
June 8, 1943,” and to afford the right 
to cross-examine adverse witnesses. 
The Commission in its later report of 
November 2, 1943, referred to this re- 
opening as being “out of an abund- 
ance of caution.” At the reopened 


proceeding the company offered testi- 
mony about the impracticability of 


collecting a 9-cent fare, and as to the 
earnings that would be derived from 
the proposed token and cash combina- 
tion fares upon the assumption, sup- 
ported by testimony, that 90 per cent 
of the passengers probably would pur- 
chase tokens. The examiner ruled 
that the basis of the 9-cent fare fixed 
by the order of June 8, 1943, supra, 
was not in issue and confined evidence 
to the issues specified in the Commis- 
sion’s order. The Price Administra- 
tor offered a condensed income state- 
ment for the Hudson & Manhattan 
for the first seven months of 1943. 
The examiner declined to receive it, 
because it went only to the company’s 
need for revenue, an inquiry which 
was not reopened. The Price Ad- 
ministrator previously had submitted 
to the Commission a similar state- 
ment for five months of 1943, as part 
of its reply to the railroad’s petition 
for modification of the 9-cent fare. 
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The Commission in its report of 
August 3rd, supra, rejected this state- 
ment as being without probative val- 
ue. Neither of the statements showed 
the income of appellant from its rail- 
road operations, but included income 
of the corporation from all opera- 
tions, including the Hudson Terminal 
buildings in New York city and other 
real estate owned by it. The Price 
Administrator also petitioned the 
Commission for modification of the 
reopening order “in order that the 
said record be brought up to date.” 
The purpose of this was stated to be 
to show that as a result of the war 
the earnings of the company at an 8- 
cent fare for the full year 1943 would 
exceed the amount the Commission 
found adequate and reasonable in its 
1938 order or in the order of June 8, 
1943, supra. 

On November 2, 1943, the Com- 
mission issued its report and order, 
allowing a 10-cent cash fare or eleven 
tokens for $1 as the rate on both the 
downtown and uptown lines. The 
Commission considered in its opinion 
the request of Jersey City and the 
Price Administrator that the limita- 
tions on the hearings should be re- 
moved and the whole rate case thrown 
open again. It pointed out that the 
complaint of Jersey City pending in 
the district court did not question the 
propriety of the Commission’s au- 
thorization of an increase in the 
downtown fare from 8 cents to 9 
cents but challenged only the in- 
crease from 9 cents to 9 1/11 cents 
with tokens and 10 cents in cash. It 
considered the offer of proof made in 
the hearings and said: “Considering 
the contents of the motion now before 
us, and the offers of additional evi- 
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dence made at the recent further hear- 
ing, we have no reason to believe that, 
if the additional hearing sought were 
held, we would feel warranted in mod- 
ifying our findings as made in the 
second report. As will later appear, 
the alternative, fare basis herein ap- 
proved cannot be expected to yield 
materially better revenue results to 
respondent than we anticipated at the 
time of the second report. Accord- 
ingly, we see no sufficient reason for 
further reopening this proceeding at 
this time, and the motion will there- 
fore be overruled.” On the merits 
the Commission said: 

“Upon the amplified record now 
before us, we find that the following 
basic facts, as underscored [here in 
Italics] have been established : 

“1. It is impracticable for respond- 
ent to collect a cash fare of 9 cents. 


“2. There is available to respondent 
no practicable method of collecting a 
fare of, or approximating, 9 cents 
except by the use of tokens. 


“3. The use of tokens only for the 
local downtown traffic, while contem- 
poraneously using cash fares for the 
other local traffic of respondent, ts 
impracticable. 


“4. The use of an alternative-fare 
basis of 11 tokens for $1 or a cash 
fare of a dime for local interstate 
passengers on both the downtown and 
uptown lines 1s the only practicable 
method now available by which re- 
spondent can reasonably be expected 
to obtain the financial benefits contem- 
plated by our findings and conclu- 
sions in the second report as neces- 
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sary to insure adequate transporta- 
tion service. 


“5. The modification of our prior 
findings as made in the third report 
of August 3, 1943, is not in conflict 
with the Emergency Price Control 
Act of 1942, as amended by the Sta- 
bilization Act. 

“6. A cash fare of 10 cents for the 
occasional or irregular passenger on 
the downtown line compares favora- 
bly with the reasonable charge made 
for similar service on railroads gen- 
erally.” 


On the basis of these findings the 
Commission authorized a fare of 
eleven tokens for $1 or a cash fare 
of 10 cents, payable by a dime, as rea- 
sonable and otherwise lawful for ap- 
plication during the war and for six 
months after its termination. 

Jersey City thereupon amended its 
complaint pending in the district 
court. It asked that the Commis- 
sion’s order of June 8, 1943, 255 
Inters Com Rep 649, which estab- 
lished the 9-cent rate, as well as that 
of November 2, 1943, which modified 
it as stated, be enjoined, in so far as 
such order permitted any fare on ap- 
pellant’s downtown line in excess of 8 
cents. The Price Administrator in- 
tervened, alleging that an increase 
over the 8-cent fare in effect on Sep- 
tember 15, 1942, was in violation of 
the Stabilization Act. The United 
States was named as a defendant but 
filed a neutral answer because two 
government agencies were in opposi- 
tion to each other. The Commission 
and the railroad answered. A statu- 
tory court of three judges was consti- 
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tuted and an interlocutory injunction 
was granted November 26, 1943. 

On January 12, 1944, a majority 
of the court below, one judge dissent- 
ing, held both of the Commission’s 
orders invalid upon two grounds. , It 
was of the view that the Commission 
had denied a full hearing in refusing 
to reopen the whole proceeding to re- 
ceive evidence relating to the 1943 
earnings of the carrier, and it held 
that the Commission had _ brushed 
aside too lightly the economic stabil- 
ization arguments of the Price Ad- 
ministrator. The effect of the dis- 
trict court’s order is to disallow not 
only the token and cash combination 
fare, but also the 9-cent fare which 
the Commission found just, reason- 
able, and lawful, and to continue the 
8-cent rate fixed in 1938 and held by 
the Commission to have become clear- 


ly inadequate to the rights and needs 
of the company. 

[1] Each of the findings of fact 
by the Commission appears to be sup- 


ported by substantial evidence. The 
court below has not found to the con- 
trary, nor do we. Reasonable persons 
could no doubt differ as to whether it 
is probable that 90 per cent of the 
patrons will purchase tokens, whether 
the revenues of the lines will increase 
more than the operating costs, and as 
to various other features of the con- 
test. But when this same railroad 
came to us complaining of such pred- 
icative findings we refused to review 
the weight of evidence and held that 
being supported by evidence the judg- 
ment of the Commission was final. 
Hudson & Manhattan R. Co. v. 
United States (1941) 313 US 98, 85 
L ed 1212, 61 S Ct 884. Of course 
we cannot hold that the judgment of 
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the Commission is less final merely 
because it has been exercised on this 
occasion for relief of the company. 

“Moreover, the Commission’s order 
does not become suspect by reason of 
the fact that it is challenged. It is the 
product of expert judgment which 
carries a presumption of validity. And 
he who would upset the rate order un- 
der the act carries the heavy burden of 
making a convincing showing that it is 
invalid because it is unjust and unrea- 
sonable in its consequences.” Federal 
Power Commission v. Hope Nat. Gas 
Co. (1944) 320 US 591, 602, 88 L ed 
276, 51 PUR(NS) 193, 200, 64 S Ct 
281. The Commission considered 
that it had, and we find no reason to 
doubt that it had, the evidence before 
it that was needful to the discharge of 
its duty to the public and to the regu- 
lated railroad. “With that sort of ev- 
idence before them, rate experts of 
acknowledged ability and _ fairness, 
and each acting independently of the 
other, may not have reached identical- 
ly the same conclusion. We do not 
know whether the results would have 
been approximately the same. For 
there is no possibility of solving the 
question as though it were a mathe- 
matical problem to which there could 
only be one correct answer. Still 
there was in this mass of facts that 
out of which experts could have 
named a rate. The law makes the 
Commission’s finding on such facts 
conclusive.” Interstate Commerce 
Commission v. Union P. R. Co. 
(1912) 222 US 541, 550, 56 L ed 
308, 312, 32 S Ct 108. 

“So long as there is warrant in the 
record for the judgment of the expert 
body it must stand. ‘The ju- 
dicial function is exhausted when 
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there is found to be a rational basis 
for the conclusions approved by the 
administrative body.’” Rochester 
Teleph. Corp. v. United States (1939) 
307 US 125, 145, 83 L ed 1147, 28 
PUR(NS) 78, 91, 59 S Ct 754; Mis- 
sissippi Valley Barge Line Co. v. 
United States (1934) 292 US 282, 
286, 78 L ed 1260, 4 PUR(NS) 211, 
214, 54S Ct 692. 

Unless, therefore, the court below 
is correct in holding that a fair hear- 
ing has been denied or in holding that 
the Commission misapprehended the 
effect of the emergency legislation, the 
order of the Commission is entitled to 
stand. We turn to those questions. 


I 


[2] The district court has set aside 
for want of fair hearing two orders of 
the Commission, one of which per- 
mitted an increase from 8 cents to 9 
cents in the rate and the latter of 
which modified the 9-cent rate so far 
as to permit a 9 1/11 cent token rate 
and a 10-cent cash rate. 

No claim is made that full hearing 
was denied as to the first order. The 
original complaint in this action, as 
we have pointed out, did not question 
the 9-cent rate order, but only the 
subsequent steps to modify it. The 
contention as to the first order is that 
the Commission in the circumstances 
was compelled to give a full rehearing 
before its order could become final. 
And it is urged that the order after 
the limited rehearing is invalid be- 
cause there was a legal right to a wider 
range of inquiry before modification 
of the first order. 

This raises an important but not a 
new question of administrative law. 
The Price Administrator’s contention 
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is that this record is “stale” and that a 
fresh record is important. One of the 
grounds of resistance to administra- 
tive orders throughout Federal ex- 
perience with the administrative 
process has been the claims of private 
litigants to be entitled to rehearings to 
bring the record up to date and mean- 
while to stall the enforcement of the 
administrative order. Administra- 
tive consideration of evidence—par- 
ticularly where the evidence is taken 
by an examiner, his report submitted 
to the parties, and a hearing held on 
their exceptions to it—always creates 
a gap between the time the record is 
closed and the time the administrative 
decision is promulgated. This is 


especially true if the issues are diffi- 
cult, the evidence intricate, and the 
consideration of the case deliberate 
If upon the coming 


and careful. 
down of the order litigants might de- 
mand rehearings as a matter of law 
because some new circumstance has 
arisen, some new trend has been ob- 
served, or some new fact discovered, 
there would be little hope that the ad- 
ministrative process could ever be con- 
summated in an order that would not 
be subject to reopening. It has been 
almost a rule of necessity that rehear- 
ings were not matters of right, but 
were pleas to discretion. And like- 
wise it has been considered that the 
discretion to be invoked was that of 
the body making the order, and not 
that of a reviewing body. 

Only once in the history of admin- 
istrative law has this court reversed a 
Commission for refusing to grant a 
rehearing on the contention that the 
record was “stale.” In Atchison, T. 
& F. R. Co. v. United States (1932) 
284 US 248, 76 L ed 273, 52 S Ct 
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146, this court held that because of 
changed conditions the Interstate 
Commerce Commission abused its dis- 
cretion in denying a rehearing. The 
record in that case was closed in Sep- 
tember, 1928. In February, 1931, the 
railroads petitioned for rehearing and 
“pointed out the grave reductions, in 
trafic and earnings, from which 
they were suffering, that their net 
operating income for 1930 was over 
$100,000,000 less than their average 
annual net operating income for the 
five years preceding, and that their 
credit was seriously impaired. At the 
time of this petition, the order 

had not yet become effective, but the 
Commission stood upon the record of 
1928 and, without reopening the pro- 
ceedings or taking further evidence, 
provided that its order should become 
effective on June 1, 1931.” This, it 
was held, “was not within the per- 
mitted range of the Commission’s dis- 
cretion, but was a denial of right.” 
Supra, 284 US at pp. 261, 262. 

The court, however, promptly re- 
stricted that decision to its special 
facts, United States v. Northern P. 
R. Co. (1933) 288 US 490, 77 L ed 
914, 53 S Ct 406, and it stands virtual- 
ly alone. In Baltimore & O. R. Co. v. 
United States (1936) 298 US 349, 
389, 80 L ed 1209, 1234, 56 S Ct 797, 
Mr. Justice Brandeis, concurring, 
said: “The Atchison Case rests upon 
its exceptional facts. It is apparently 
the only instance in which this court 
has interfered with the exercise of the 
Commission’s discretion in granting, 
or refusing, to reopen a hearing.” 
St. Joseph Stock Yards Co. v. United 
States (1936) 298 US 38, 80 L ed 
1033, 14 PUR(NS) 397, 56S Ct 720, 
arose under the Packers and Stock- 


yards Act. The Secretary of Agricul- 
ture was upheld in refusing to reopen 
the proceeding to take account of 
changed conditions resulting from the 
economic legislation of Congress in 
1933. Again, under the same act, the 
Secretary of Agriculture denied a re- 
quest to add three months’ develop- 
ments to the record, we refused to in- 
terfere, and the court said, through 
Mr. Justice Roberts: “The amended 
petition was filed about three months 
after the original order issued. It is 
inconceivable that economic condi- 
tions had so altered in this brief period 
as to demonstrate that the new sched- 
ule of rates, if just when promulgated, 
had become unjust and oppressive. 
The schedule should have been given a 
trial and any alteration or modifica- 
tion should have been asked in the 
light of more extensive experience. 
We are unable to find anything ar- 
bitrary or unreasonable in the denial 
of the petitions.” Acker v. United 
States (1936) 298 US 426, 433, 80 
L ed 1257, 1262, 56 S Ct 824. 

This court has held that the Inter- 
state Commerce Commission did not 
abuse its discretion in refusing a re- 
quest for a new study as a basis for 
rate making, although changes were 
alleged consisting of a falling off in 
volume of traffic, improvement of 
highways in the district resulting in 
diversion of traffic from rail to truck, 
decline in value of the articles trans- 
ported, reduction in wages and cost of 
supplies, and curtailment of the 
amount of service rendered, and where 
the Commission decided that it was 
able on the record before it to consid- 
er the effect of the factors suggested 
by the appellants and that a new cost 
study was unnecessary. Illinois Com- 
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merce Commission v. United States 
(1934) 292 US 474, 480, 78 L ed 
1371, 54 S Ct 783. Except that the 
trends are in an opposite direction, the 
inquiry demanded here is of the same 
nature. See also Georgia Pub. Serv- 
ice Commission v. United States 
(1931) 283 US 765, 769, 75 L ed 
1397, 51 S Ct 619. 

The court has held that administra- 
tive tribunals “have power themselves 
to initiate inquiry, or, when their au- 
thority is invoked, to control the range 
of investigation in ascertaining what 
is to satisfy the requirements of the 
public interest in relation to the needs 
of vast regions and sometimes the 
whole nation in the enjoyment of facil- 
ities for transportation, communica- 
tion, and other essential public serv- 
ices.”’ Federal Communications Com- 
mission v. Pottsville Broadcasting Co. 


(1940) 309 US 134, 142, 84 L ed 
656, 33 PUR(NS) 75, 80, 60 S Ct 
437. Cf. American Toll Bridge Co. v. 


California R. Commission (1939) 
307 US 486, 494, 83 L ed 1414, 29 
PUR(NS) 65, 59 S Ct 948. 

' Nor cana litigant insist that a Com- 
mission may not take a second step in 
a rate-making process without retrac- 
ing all previous ones. As put by the 
Chief Justice: “The establishment of 
a rate for a regulated industry often 
involves two steps of different charac- 
ter, one of which may appropriately 
precede the other. The first is the ad- 
justment of the general revenue level 
to the demands of a fair return. The 
second is the adjustment of a rate 
schedule conforming to that level so 
as to eliminate discriminations and 
unfairness from its details.” Such 
procedure may be adopted where it is 
appropriate to carry out the provisions 
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of an act. Federal Power Commis- 
sion v. Natural Gas Pipeline Co. 
(1942) 315 US 575, 584, 86 L ed 
1037, 42 PUR(NS) 129, 136, 62 § 
Ct 736. 

We have held that: “The refusal 
to reconsider the issue of domination 
in the present unfair labor practice 
hearing accords, in our view, with 
the Board’s discretionary powers.” 
Pittsburgh Plate Glass Co. v. National 
Labor Relations Board (1941) 313 
US 146, 161, 85 L ed 1251, 1263, 61 
S Ct 908. 


We have rejected the plea of rail- 
road stockholders that events subse- 
quent to approval of a reorganization 
plan of a very similar character to 
those alleged here, require its return 
for reconsideration. Group of Insti- 
tutional Investors v. Chicago, M. St. 
P. & P. R. Co. (1943) 318 US 523, 
542, 87 L ed 959, 63 S Ct 727; Ecker 
v. Western P. R. Corp. (1943) 318 
US 448, 506, 509, 87 L ed 892, 63 S 
Ct 692. 

The rule that petitions for rehear- 
ings before administrative bodies are 
addressed to their own discretion is 
uniformly accepted and seems to be 
almost universally applied in other 
Federal courts. United States ex rel. 
Maine Potato Growers & Shippers 
Asso. v. Interstate Commerce Com- 
mission (1937) 88 F(2d) 780, 784, 
cert. denied (1937) 300 US 684, 81 
L ed 886, 57 S Ct 754; Mississippi 
Valley Barge Line Co. v. United 
States (1933) 4 F Supp 745, 748; 
Union Stock Yards Co. v. United 
States (1934) 9 F Supp 864, 873; 
American Commission Co. v. United 
States (1935) 11 F Supp 965, 972; 
R. C. A. Communications v. United 
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States (1942) 43 PUR(NS) 461, 43 
F Supp 851, 858. 

Central & S. W. Utilities Co. v. Se- 
curities and Exchange Commission 
(1943) — US App DC —, 50 PUR 
(NS) 293, 296, 136 F(2d) 273, 275, 
involved an order of simplification 
under the Holding Company Act, in 
which the petitioner moved for leave 
to adduce additional evidence. Deny- 
ing the motion, the court said: ‘“‘Pe- 
titioners show that their financial posi- 
tion has improved somewhat since the 
Commission held its hearings. Sec- 
tion 11(b) authorizes the Commis- 
sion to revoke or modify its order, 
after notice and hearing, in response 
to changed conditions, and there is no 
reason to assume that it will not do so 
if sufficient occasion arises. Never- 
theless petitioners now ask leave, un- 
der § 24(a) of the act, 15 USCA § 79 
(a) to adduce their improved posi- 
tion as ‘additional evidence’ in the 
completed hearings which led to the 
present order. We need not decide 
whether supervening events of this 
general sort may sometimes be ‘addi- 
tional evidence’ within the meaning of 
§ 24(a). If so, final administrative 
disposition and judicial review may 
often be prevented altogether by the 
mere fact that they take time.” See 
also Koppers United Co. v. Securities 
and Exchange Commission (1943) 
— US App DC —, 52 PUR(NS) 
172, 138 F(2d) 577; Colorado Radio 
Corp. v. Federal Communications 
Commission (1941) 73 App DC 225, 
39 PUR(NS) 462, 118 F(2d) 24; 
Red River Broadcasting Co. v. Fed- 
eral Communications Commission 
(1938) 69 App DC 1, 98 F(2d) 282, 
cert. denied (1938) 305 US 625, 83 
L ed 400, 59 S Ct 86. 


Various objections to the Price Ad- 
ministrator’s contention are made, 
such as that the evidence he proposed 
to offer was remote, or of no proba- 
tive value, that the application to re- 
open did not conform to the Commis- 
sion’s rules, that he became, along 
with Jersey City, estopped from ques- 
tioning the 9-cent fare by the original 
complaint in district court, which 
raised no issue about it, and that the 
parties did not proceed with due dili- 
gence. We do not find it necessary to 
examine any of these contentions. 

It is perfectly plain that unless the 
statutory authority of the Price Ad- 
ministrator gives him a different 
standing before administrative tri- 
bunals than can be claimed by private 
litigants there is no ground for hold- 
ing that the denial of a rehearing con- 
stituted an abuse of discretion or 
amounted to unfairness which would 
invalidate the Commission’s orders. 
The authorities referred to above 
make it abundantly plain that had the 
railroad’s petition for rehearing been 
denied we would have held it to be 
in the sound discretion of the Com- 
mission and not reviewable. The rule 
of administrative law should not 
change because the shoe is on the 
other foot. There is no sufficient rea- 
son for breaking down our decisional 
rules that protect the administrative 
process against tactics to delay final- 
ity, unless Congress has so ordered us, 
as to which we next inquire. 


II 


[8-6] The court below gave as a 
second reason for setting aside the 


two orders that the Commission 
“lightly brushed aside” the economic 
stabilization phase of the case and 
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gave too little weight to the Price Ad- 
ministrator’s contentions as to infla- 
tionary tendencies of rate increases. 
It said, and of course we agree, that 
the “Commission here is under a dis- 
tinct duty, in this particular case, to 
give full effect to wartime conditions 
and the stabilization legislation.” (51 
PUR(NS) at p. 263.) 

But that does not answer the real 
question, which is what is the effect 
of the stabilization legislation. In 
seeking this answer we are inquiring 
as to the relative powers and responsi- 
bilities of two Federal agencies. Con- 
gress was free to apportion their func- 
tions as it saw fit and to transfer any 
part of the normal responsibility of 
the Commission to the Price Adminis- 
trator or other executive agencies. 
Commerce Commission authorization 
of rate increases could have been sub- 


jected to review or veto so far as any 
objection of the Commission is con- 
cerned. 

But Congress did no such thing. 
The legislative history of relevant pro- 
visions of the act was reviewed in 


Davies Warehouse Co. v. Bowles 
(1944) 321 US 144, 88 L ed —, 52 
PUR(NS) 65, 64 S Ct 474. It was 
there pointed out that Congress re- 
jected a proposal that such rates 
should not be increased without con- 
sent of the President. On the other 


hand it was assured by executive 
representatives that rate advances al- 
ready subject to scrutiny on behalf of 
the public and to proof of reasonable- 
ness were not the source of the more 
substantial inflationary threats. Con- 
gress then adopted the provision we 
earlier quoted. 

In the light of such history this 
court has been reluctant to construe 
the emergency legislation as giving 
the Administrator standing to make 
mandatory demands upon other tri- 
bunals or to strip them of their usual 
discretions. Under this statutory 
plan, as we have said in the language 
of Mr. Justice Douglas: “The Ad- 
ministrator does not carry the sole 
burden of the war against inflation.” 
Hecht Co. v. Bowles (1944) 321 US 
325, 331, 88 L ed —, 64 S Ct 587, 
592. At the same time we said that 
the discretionary action of other tri- 
bunals, even of courts, “should reflect 
an acute awareness of the congres- 
sional admonition that ‘of all the con- 
sequences of war, except human 
slaughter, inflation is the most de- 
structive’ and that delay or indiffer- 
ence may be fatal.” 

No charge that the Commission 
ignored the Administrator’s conten- 
tions can fairly be made on this 
record.® Although he intervened in 





8 The Commission has shown in other cases 
that it is watchful against inflation and charges 
itself with enforcing stabilization policy. See 
Re Increases in Texas Rates, Fares, and 
Charges (1942) 253 Inters Com Rep 723, 734: 
“We are not unmindful of the evil effects of 
inflation, and, in our judgment, the inflationary 
tendencies of general increases in rates con- 
stitute a factor which we may and should take 
into consideration in passing judgment upon 
such increases. . . Increases in the general 
price level ultimately affect the costs of ren- 
dering transportation service and the value’ of 
such service to the public. Such considerations 
were in fact carefully weighed and reflected in 
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the increases which we authorized under Ex 
Parte No. 148.” In Ex Parte No. 148, report- 
ed as Re Increased Railway Rates, Fares, and 
Charges (1942) 248 Inters Com Rep 545, the 
railroads sought general increases of 10 per 
cent in freight and passenger rates. The Of- 
fice of Price Administration appeared but took 
no position with respect to the general increase 
sought, and did not name the individual com- 
modities with whose rates it professed to be 
particularly concerned. 248 Inters Com Rep 
at p. 571. Nevertheless the Commission ap- 
parently took careful note of “the effect upon 
the national defense of cumulated increases in 
production costs of manufactured products” 
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the original proceeding, first on his 
own behalf and then for the Stabiliza- 
tion Director, he made no effort to 
offer any evidence either before or 
after the hearing closed, despite the 
fact that nearly nine months elapsed 
between the close of the hearing and 
the Commission’s order.* Nor did he 
even move for rehearing, until after 
the railroad had asked for modifica- 
tion of the order. He was then per- 
mitted to intervene, to file briefs, and 
to be heard in argument, to cross-ex- 
amine and to offer evidence. His de- 
sire to reopen the whole case was 
refused, because the Commission, con- 
sidering all that he offered to show, 
said: “Considering the contents of 
the motion now before us, and the of- 
fers of additional evidence made at 
the recent further hearing, we have 
no reason to believe that, if the addi- 


tional hearing sought were held, we 
would feel warranted in modifying 
our findings as made in the second re- 


port.” And the Commission in its 
second report weighed the contentions 
of the Administrator and decided that 
they did not outweigh the needs for 
added revenue for the road. It said, 
“It seems to us that an increase of 
one cent in respondent’s downtown 
fare is unlikely to have any inflation- 
ary effect, and that the effect thereof 
upon the cost of living, while a factor 
to be given consideration, will be so 
slight, a maximum of about 12 cents 
a week and 52 cents a month per pas- 
senger, as to be negligible.” (255 
Inters Com Rep at p. 668.) Consid- 
ering this among other findings of 


fact it concluded to authorize the in- 
creased fare “to meet increased 
operating costs and the interest on its 
bonds.” 

That the weight to be given to sta- 
bilization considerations in relation to 
other factors calls for an exercise of 
judgment in any given case is not 
denied by the Administrator. Indeed 
in excepting to the examiner’s report 
he said, ‘““We did not nor do we now, 
suggest that this proposed increase in 
fare [from 8 cents to 10 cents] will 
in and of itself result in inflation. 
Such a suggestion would, of course, 
be asinine.”” Who, then, in this case is 
to judge the weight to be given such a 
factor?. The opinion of the Admin- 
istrator is not, as we have pointed out, 
mandatory on the Commission. Nor 
is such an economic judgment the 
function of the courts unless all that 
has been established in administrative 
law concerning the limitation on ju- 
dicial review is to be thrown over- 
board. The decision of such a mat- 
ter by the Commission is clearly not 
reviewable by a court because it thinks 
differently of the weight that should 
be accorded to some factors in rela- 
tion to others. 

The Interstate Commerce Commis- 
sion has responsibility for maintain- 
ing an adequate system of wartime 
transportation. It is without power 
to protect these essential transporta- 
tion agencies from arising labor and 
material costs. It can decide only 
how such unavoidable costs shall be 
met. They can in whole or in part 
be charged to increased fares, or 





and as to specific commodities, after consid- 
eration of the financial position of the affected 
railroads, denied or restricted the increases 
sought. 248 Inters Com Rep at p. 610. 


8 The Commission did have before it, how- 
ever, traffic and gross revenue figures for the 
first two months of 1943, which were incor- 
porated into the record by stipulation at the 
oral argument on April 20, 1943. 
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they can be allowed to result in de- 
faults and receiverships and reorgani- 
zations, or they may be offset by 
inadequate service or delayed main- 
tenance. All of these considera- 
tions must be weighed by the Com- 
mission with wartime transportation 
needs as well as avoiding inflationary 
tendencies as a public responsibility. 
The need for informed, expert, and 
unbiased judgment is apparent. The 
problem is intricate, the carrier is one 
of peculiar characteristics, its wartime 
traffic is of varying density, with 
peaks and rush hours, the rates and 
carrying capacities of competitors by 
bus and ferry are involved in any esti- 
mate of traffic diversions or probable 
effects of rates. What rates are re- 
quired to meet actual and proper 
operating expenses, what revenue 
must be available to avoid defaults 
and sustain credit, what divisions 
should be made on interchanged traffic 
are as complex problems in rate mak- 
ing as can readily be imagined. The 
delicacy of the Commission’s task in 
wartime is no reason for allowing 
greater scope to judicial review than 
we are willing to exercise in peace- 
time. We think the weight to be 
given to the Price Administrator’s 
contentions was for the Commission, 
not the court, to determine. The 
scope of proper judicial review does 
not expand or contract, depending on 
what party invokes it. It is as nar- 
row now as it was when appealed to 
by the company. Cf. Hudson & Man- 
hattan R. Co. v. United States (1941) 
313 US 98, 85 L ed 1212, 61 S Ct 
884. If Congress desires to grant its 
own agencies greater privileges of ju- 
dicial review than have been allowed 
to private parties it is at liberty to do 
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so, but it is not for the court to set 
aside, without legislative command, 
its slow-wrought general principles 
which protect the finality and integrity 
of decisions by administrative tri- 
bunals. 

As to the contention that the Stabil- 
ization Act gave the Administrator 
standing superior to that of other liti- 
gants to ask the courts to override the 
normal discretion of the Commission 
in granting or refusing rehearings, we 
have already spoken in Vinson v. 
Washington Gas Light Co. decided 
March 27, 1944, — US —, 88 L ed 
—, 52 PUR(NS) 257, 263, 64 S 
Ct 731. There, as here, the Stabiliza- 
tion Director insisted that he was 
“denied a fair hearing because the 
Commission refused, in the current 
proceeding, to alter and enlarge the 
scope of inquiry.” There, as here, 
the controversy was “between two 
governmental agencies as to whether 
the powers of the one or the other are 
preponderant in the circumstances.” 
Here, as there, we decline to invade 
the discretion of administrative tri- 
bunals to control their own rehearing 
procedure where the Congress has not 
given the Administrator standing su- 
perior to that of a litigant and has not 
divested the Commission of its or- 
dinary discretions. The judgment be- 
low is reversed. 


Mr. Justice Rutledge dissents. 


Mr. Justice Black took no part in 
the consideration or decision of this 
case. 


Dovuectas, J., dissenting: I would 
decide this case differently. I think 
this decision and Vinson v. Washing- 
ton Gas Light Co. supra, pretty well 
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emasculate the provision of the act 
of October 2, 1942 (56 Stat 765) 
which prohibits “any general in- 
crease” in utility rates unless notice is 
given to the Federal agency in charge 
of inflation control and that agency is 
allowed to intervene in the proceed- 
ings. As I stated in my dissent in 
Vinson v. Washington Gas Light Co. 
supra, Congress intended by that pro- 
vision that there should be as great an 
accommodation as possible between 
established standards for rate making 
and existing wartime necessities. Gen- 
eral rate increases were not to be al- 
lowed unless, for example, it was 
shown that they were necessary to 
preserve existing facilities under war 
conditions. I agree with Judge Mc- 
Laughlin and Judge Meaney of the 
3-judge court that this emergency 
legislation required the Commission 
“to give full effect to wartime condi- 
tions and the stabilization legislation.” 
It was that policy which was reflected 
in Executive Order 9328 promulgated 
by the President on April 8, 1943 (8 
Fed Reg 4681, 4682) and providing 
as follows: 

“The attention of all agencies of 
the Federal government, and of all 
state and municipal authorities, con- 
cerned with the rates of common car- 
riers or other public utilities, is di- 
rected to the stabilization program of 
which this order is a part so that rate 
increases will be disapproved and rate 
reductions effected, consistently with 
the act of October 2, 1942, and other 


applicable Federal, state, or municipal 
law, in order to keep down the cost of 
living and effectuate the purposes of 
the stabilization program.” 

That policy is once more disregard- 
ed. The Interstate Commerce Com- 
mission proceeds to grant rate in- 
creases on the basis of peacetime 
standards. It justifies the increase 
under the act of October 2, 1942, by 
saying that the increase per consumer 
is negligible. By the same token every 
item in the list of consumer necessities 
could be increased a like percentage. 
What was negligible item by item 
would soon be substantial in the ag- 
gregate. That which first appears as 
a small trickle may eventually under- 
mine the dam. 

But though I disagree with the re- 
sult reached, I think it is precisely 
what Vinson v. Washington Gas 
Light Co. supra, intended. That case 
and Davies Warehouse Co. v. Bowles 
(1944) 321 US 144, 88 L ed —, 52 
PUR(NS) 65, 64 S Ct 474, give pre- 
ferred treatment to a few businesses 
by allowing them to gain advantages 
from war conditions. I would over- 
rule them. But so long as they stand 
I do not see how we can deny the In- 
terstate Commerce Commission the 
power to do for the Hudson & Man- 
hattan Railroad Co. what another 
Commission was allowed to do for the 


Washington Gas Light Co. 


Mr. Justice Murphy joins in this 
opinion. 
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SECURITIES AND EXCHANGE COMMISSION 


Re Cities Service Company et al. 


File No. 59-24, Release No. 5028 
May 5, 1944 


ROCEEDINGS under § 11(b)(1) of Holding Company Act 
P reioting to integration of public utility system; disposal of 
businesses not retainable under the act ordered. 


Intercorporate relations, § 19.8 — Integration of holding company system — Selec- 
tion of principal system. 

1. The Commission, in a proceeding under § 11(b)(1) of the Holding Com- 
pany Act, 15 USCA § 79k(b)(1), will designate a particular system to 
which a company must be limited, and further opportunity will be afforded 
the holding company to indicate a choice of any other appropriate system, 
and other retainable properties, where the respondent holding company pre- 
pared the entire record on the basis of a particular gas utility system as a 
single system, but failed to designate among a number of possible systems 
the single system to which it wished to be limited, p. 275. 


Intercorporate relations, § 19.4 — Integration of holding company system — Single 
integrated system. 

2. Three natural gas distributing companies form a single integrated gas 
utility system within the meaning of § 2(a)(29)(B) of the Holding Com- 
pany Act, 15 USCA § 79b(a) (29) (B), where they are operated as a single 
enterprise in the same general vicinity under common management and con- 
trol, with the distributing outlets of the three companies being connected and 
codrdinated, p. 276. 


Intercorporate relations, § 19.3 — Integration of holding company system — Re- 
tention of gas production and transmission company. 

3. Retention of a company producing and transporting natural gas in a hold- 
ing company system is permissible under § 11(b) (1) of the Holding Compa- 
ny Act, 15 USCA § 79k(b) (1), where it supplies virtually all the gas dis- 
tributed by the companies in the holding company system, where its lines 
are the vitally coordinating factor connecting the many separated distribu- 
tion systems, and where there is complete coordination between the gas com- 
pany and the system company, p. 277. 


Intercorporate relations, § 19.6 — Integration of holding company system — Re- 
tention of oil business. 

4. An oil business may not be retained by a holding company as reasonably 
incidental or economically necessary or appropriate to the operation of gas 
properties where there is no substantial direct relation of the oil business 
to the utility properties, but merely a relation between the production prop- 
erties of the oil business and the production properties of a natural gas com- 
pany supplying the utility companies, p. 279. 
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Intercorporate relations, § 19.5 — Simplification of holding company system — Re- 
tention of additional systems. 

5. Retention of an unrelated gas utility system with a holding company’s 
single integrated gas utility system is not permissible under § 11(b)(1) (A) 
of the Holding Company Act, 15 USCA § 79k(b)(1)(A), on the ground 
that the additional system would thereby be assured of access to the more 
extensive gas reserves of the principal system, where the additional system 
does not now have access to those reserves and there is no evidence that it 
will ever be required to resort to them, and where the proposed additional 
system would first conduct extensive exploratory activities in more ac- 
cessible fields before resorting to such reserves, p. 290. 


Intercorporate relations, § 19.5 — Integration of holding company system — Reten- 
tion of additional system — Tax saving. 
6. Tax savings resulting from the filing of a consolidated tax return do not 
constitute substantial economies within the meaning of clause A of § 11(b) 
(1) of the Holding Company Act, 15 USCA § 79k(b) (1), so as to justify 
retention of an integrated utility system as an additional system, p. 293. 


Intercorporate relations, § 19.6 — Integration of holding company system — Reten- 
tion of nonutility business. 

7. Retention of a “new business” department which handles the sale of gas 
appliances and makes routine adjustments on such appliances, so that cus- 
tomers will be able to use gas more effectively and economically in a gas util- 
ity system, is permissible under § 11(b)(1) of the Holding Company Act, 
15 USCA § 79k(b)(1), the purpose of this department being to promote 
competition with other types of fuel, p. 308. 


¥ 


APPEARANCES: Frank Field, for the 
Public Utilities Division of the Com- 
mission; Frueauff, Burns & Ruch, by 
Clinton J. Ruch, for Cities Service 
Company; Blanchard, Goldstein, 
Walker & O’Quin, by Henry C. Walk- 
er, and Weller, Wicks & Wallace, by 
John O. Wicks, for Arkansas Natural 
Gas Corporation. 


By the Commission: This is a pro- 
ceeding instituted with reference to 
Cities Service Company and its sub- 
sidiary companies to bring about com- 
pliance with the provisions of § 11(b) 
(1) of the Public Utility Holding 
Company Act of 1935, 15 USCA 


§ 79k(b)(1). The proceeding was 
initiated by notice and order duly 
served, and a number of respondent 
companies filed answers. Extensive 


(18] 


273 


hearings were held, proposed findings 
and briefs were filed, and oral argu- 
ment was heard. 

Section 11(b)(1) of the act pro- 
vides : 

“Tt shall be the duty of the Commis- 
sion, as soon as practicable after Janu- 
ary 1, 1938: 

“(1) To require by order, after 
notice and opportunity for hearing, 
that each registered holding company, 
and each subsidiary company thereof, 
shall take such action as the Commis- 
sion shall find necessary to limit the 
operations of the holding company 
system of which such company is a 
part to a single integrated public util- 
ity system, and to such other busi- 
nesses as are reasonably incidental, or 
economically necessary or appro- 
priate to the operations of such inte- 
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grated public utility system: Provided, 
however, That the Commission shall 
permit a registered holding company 
to continue to control one or more ad- 
ditional integrated public utility sys- 
tems, if, after notice and opportunity 
for hearing, it finds that— 

“(A) Each of such additional sys- 
tems cannot be operated as an inde- 
pendent system without the loss of 
substantial economies which can be 
secured by the retention of control by 
such holding company of such system ; 

“(B) All of such additional sys- 
tems are located in one state, or in ad- 
joining states, or in a contiguous for- 
eign country ; and 

“(C) The continued combination 
of such systems under the control of 
such holding company is not so large 
(considering the state of the art and 
the area or region affected) as to im- 
pair the advantages of localized man- 
agement, efficient operation, or the ef- 
fectiveness of regulation. 

“The Commission may permit as 
reasonably incidental, or economically 
necessary or appropriate to the opera- 
tions of one or more integrated public 

‘utility systems the retention of an in- 
terest in any business (other than the 
business of a public utility company as 
such) which the Commission shall find 
necessary or appropriate in the public 
interest or for the protection of inves- 
tors or consumers and not detrimental 


to the proper functioning of such sys- 
tem or systems.” 

Cities Service Company (“Cities”) 
is the top company in a system con- 
taining, at the time of the hearing, 
125 companies engaged chiefly in the 
electric utility, gas utility, gas produc- 
tion and transmission, and oil busi- 
nesses, and also in the businesses of 
ice supply, steam heating, real estate, 
water supply, irrigation, transporta- 
tion, ownership of patents, coke manu- 
facturer, nut and bolt manufacture, 
and filling station operations. It is a 
billion-dollar system, a consolidated 
balance sheet as of December 31, 1941, 
showing assets of $1,086,831,666 with 
properties owned or operated in each 
of the 48 states and in several foreign 
countries. Appendix A is a complete 
list of the companies in the system at 
the time of the hearing and shows the 
intercorporate relations. 

The system contains a number of 
registered holding companies control- 
ling one or more utility systems, each 
subject to the provisions of § 11(b) 
(1). These holding companies are 
Cities itself, Cities Service Power & 
Light Company, Federal Light and 
Traction Company, and Arkansas 
Natural Gas Corporation." 

Only the first and last of these need 
be described at length in this opinion, 
since Power & Light and Federal were 
the subjects of a separate proceeding 
under § 11(b)(1) relating to Power 





1 Two other holding companies will not be 
considered in this opinion except as subsidiary 
companies of Cities. They are Consolidated 
Cities Light, Power & Traction Company and 
Dominion Natural Gas Company, Limited. 
The former has been exempted as a holding 
company by a Commission order pursuant to 


§ 3(a) (5) of the act, 15 USCA § 79c(a) (5) . 


(1939) 4 SEC 965, and the latter has pending 
an application for an exemption under that 
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section. At the time of the hearing the system 
contained another registered holding company, 
Central Arkansas Public Service Corporation, 
which owned a number of minor properties in 
Arkansas. Central Arkansas, and its subsidi- 
aries are no longer a part of the Cities Service 
system and will not be treated in this opinion, 
nor will mention be made of a number of oth- 
er companies which have ceased to be in the 
system since the record in the case was closed. 
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& Light and its subsidiaries,* and the 
record made and conclusions reached 
in that proceeding are applicable here. 


The “Single” System and the Cities 

Service Properties 

[1] The properties controlled by 
Cities include a number of public util- 
ity systems, some of which were con- 
sidered in the Power & Light proceed- 
ing. Cities has made no designation 
of any of these as the “‘single” system 
with reference to which the standards 
of § 11(b)(1) are to be applied, and 
although it has concededly built its en- 
tire record upon the predication of the 
properties called herein the Mid-Conti- 
nent gas properties as the retainable 
system, Cities declines to be committed 
to a definitive choice until we have 
spelled out the limits of all its possi- 
ble systems. Our opinion here will 
afford Cities our views on each utility 
system controlled, but our order will 
designate a particular system to which 
Cities must be limited, since we believe 
that only through this procedure can 
effective compliance with the statute be 
assured.* Opportunity, however, will 
be afforded Cities to select within a 
specified time any other appropriate 
system and other retainable properties. 

Included in the system of Cities are 
both electric utility and gas utility sys- 


tems. The electric utility properties, 
with one small exception noted infra, 
are all contained in the Power & Light 
system and were discussed in detail in 
our opinion in that proceeding, as were 
a number of minor gas operations car- 
ried on by the electric utility com- 
panies, and certain nonutility busi- 
nesses. We here discuss primarily the 
major gas utility properties of Cities 
and the nonutilities other than Power 
& Light subsidiaries. Of those non- 
utility businesses, by far the predomi- 
nant are the oil companies, which in 
size and importance outrank any other 
group of properties, utility or non- 
utility, in the entire Cities Service 
structure. Next in importance of the 
nonutility businesses are the wholesale 
gas operations. Assuming that Cities 
is to retain any utility properties, re- 
tainability of both these businesses de- 
pends on whether they satisfy the tests 
of the act for nonutility businesses 
retainable together with a utility sys- 
tem or systems. Such relations as have 
been shown exist among the oil, whole- 
sale gas, and gas utility businesses. 
Thus, in fact, the retainability of the 
nonutility businesses must be consid- 
ered with reference to the gas utility 
systems. 

There are three important groups 





2Re Cities Service Power & Light Co. 
(1943) Holding Company Act Release No. 
4489, 50 PUR(NS) 328, petition for rehearing 
denied (1943) Holding Company Act Release 
No. 4551, 50 PUR(NS) 372. 

3 The problem does not arise in connection 
with Arkansas Natural Gas Corporation since 
it controls only one utility system. 

4See our discussions in Re The North 
American Co. (1942) Holding Company Act 
Release No. 3405, 43 PUR(NS) 257; Re 
Engineers Pub. Service Co. (1942) Holding 
Company Act Release No. 3796, 46 PUR 
(NS) 68; Re Cities Service Power & Light 
Co. Holding Company Act Release No. 4489, 
supra. The procedure was expressly approved 
by the circuit court of appeals for the second 
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circuit in The North American Co. v. Securi- 
ties and Exchange Commission (1943) 47 
PUR(NS) 6, 133 F(2d) 148. See also the 
discussion in Engineers Pub. Service Co. v. 
Securities and Exchange Commission (1943) 
— US App DC —, 51 PUR(NS) 65, 138 F 
(2d) 936; petition for certiorari pending. 

5 The scope of these two nonutility busi- 
nesses is such that Cities filed an application 
under § 3(a) (3) for an order exempting it and 
its subsidiaries from the provisions of the act, 
on the ground that it was “only incidentally a 
holding company, being primarily engaged or 
interested in one or more businesses other than 
the business of a public utility company,” as 
required by the section. We found that the 
application could not be granted, in view of 
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of gas utility properties in the Cities 
Service system. The largest group 
(considering gross operating reve- 
nues) is located in the states of Okla- 
homa, Missouri, Kansas, and Nebras- 
ka, and will be referred to as “The 
Mid-Continent Gas Properties.” ® The 
next largest system is that operated by 
Arkansas Louisiana Gas Company (a 


Kansas City 
$14,078,707 
$6,806,032 


Net Plant 

Gross Operating Revenues 
subsidiary of Arkansas Natural) in 
Texas, Louisiana, and Arkansas; and 
the third group—much smaller—con- 
sists of properties in New York and 
Canada, and will be referred to as 
“The Northern Group.” We shall dis- 
cuss first the Mid-Continent proper- 
ties, considering at the same time the 
question of retainability of the major 
nonutility properties and of the other 
integrated utility systems (both gas 
and electric) in the holding company 
system of Cities. Next we shall con- 
sider the Northern Group. Discussion 
of the Arkansas Louisiana Gas system 
will be left for the last section of this 
opinion, dealing with the Arkansas 
Natural holding company system. 


The Mid-Continent Distributing Prop- 

erties 

[2] Cities has built this record on 
the theory that its vast system assets 
may be held together because of their 
relation to three natural gas distribut- 
ing companies : Kansas City Gas Com- 
pany, The Wyandotte County Gas 


Company, and The Gas Service Com- 
pany (“Kansas City Gas,” ‘“Wyan- 
dotte,” and “Gas Service” sometimes 
referred to as the “Mid-Continent dis- 
tributing companies”), The net plant 
of the three companies as of Decem- 
ber 31, 1941, and their gross operat- 
ing revenues for the 12-month period 
ended on that day, are shown below: 


Combined 
3 Cos. 


$38,607,810 
$18,905,106 


Gas Service 
$3,569,870 $20,959,233 
$1,795,086 $10,303,988 
The service area of the companies 

comprises approximately 50,000 

square miles, principally in eastern 

Kansas. Kansas City Gas distributes 

natural gas to consumers in Kansas 

City, Missouri, and North Kansas 

City, asuburb. Wyandotte distributes 

natural gas in Kansas City, Kansas, 

and its environs. Gas Service, the 
largest of the three companies, dis- 
tributes natural gas in 159 communi- 
ties in eastern Kansas, southwestern 

Missouri, northeastern Oklahoma, and 

southeastern Nebraska. Of a total 

population of some 1,204,600 in the 
area served, the three companies to- 
gether serve a total of approximately 

272,000 customers. The sole proper- 

ties owned by the companies consist 

of retail distribution facilities ; the gas 
distribtued by them is purchased at the 
city gate of each community from Cit- 
ies Service Gas Company, a system 
company.’ The various retail outlets 
of the three companies are connected 
by the lines of Cities Service Gas Com- 


Wyandotte 





Cities’ extensive holdings in the Power & 
Light electric utilities and in the various gas 
utility companies. Re Cities Service Co. 8 
SEC 318, 36 PUR(NS) 257. 

6 The contention of Cities is that virtually 
every utility (both electric and gas) and non- 
utility operation in the entire system may be 
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retained in connection with the Mid-Continent 
properties, 

7 Ninety-seven per cent of the gas sold by 
the three companies is acquired by them from 
Cities Service Gas. Wyandotte and Kansas 
City acquire all their gas in this manner, while 
Gas Service acquires a small portion of its 
gas from other companies. 


276 





RE CITIES SERVICE CO. 


pany, and all three ~re codrdinated as 
to load’ increase or decrease by a de- 
partment of that company. 

The three companies have substan- 
tially the same management. The cen- 
tral offices of Gas Service and Kansas 
City Gas are located in the same build- 
ing in Kansas City, Missouri, while 
the central offices of Wyandotte are 
in Kansas City, Kansas, 3 miles away. 
The three companies have the same 
president, treasurer, assistant treas- 
urer, counsel, and new business mana- 
ger, and there are four interlocking 
directors. In purchases, construction, 
advertising, and exchange of ideas, the 
companies are operated as a single en- 
terprise. They are all serviced by Gas 
Advisers, Inc., a mutual service com- 
pany in the Cities Service system. 
Counsel for our Public Utilities Divi- 
sion concedes, and, on the basis of the 
evidence as to size, methods of opera- 
tion and location we find, that the three 
companies form an “integrated public 
utility system” as defined in § 2(a) 
(29) (B) of the act, 15 USCA § 79b 
(a) (29) (B).° 
Cities Service Gas Company 

[3] The company from which the 
Mid-Continent distributing companies 
acquire their natural gas is Cities 
Service Gas Company (the “Gas Com- 
pany”), a Delaware corporation and 
a direct subsidiary of Empire Gas and 
Fuel Company, which itself is a sub- 
sidiary of Cities Service Company. 
The main offices of the Gas Company 
are located at Bartlesville, Oklahoma, 


in the northeastern section of Okla- 
homa, a short distance from the Kan- 
sas border. As of December 31, 1941, 
the company had a net plant of $87,- 
882,735 and for the 12-month period 
ended that day showed a gross operat- 
ing revenue of $17,453,479. 

The Gas Company both produces 
and transports natural gas. It holds 
leases on acreage in a number of Mid- 
western states and operates pipe lines 
in Texas, Oklahoma, Kansas, Mis- 
souri, and Nebraska. Not all the gas 
transported by the Gas Company is 
produced by it from its own acreage; 
often, for reasons of convenience of 
location and transportation, it pur- 
chases gas in the field from other com- 
panies, thus conserving its own gas 
reserves. In some fields the company 


both produces and purchases gas; in 
others it purchases only; and in only 


one field—the Texas Panhandle—does 
the company produce exclusively from 
its own acreage. In 1940 slightly over 
50 per cent of the gas supplied by the 
company was purchased; in that year 
the Gas Company produced 48 billion 
cubic feet of gas and purchased 52 bil- 
lion cubic feet. 

Between the Gas Company and the 
three distributing companies there is 
complete coordination. A private tele- 
phone system owned by the Gas Com- 
pany connects all the companies. The 
gas dispatcher’s office of the Gas Com- 
pany in Bartlesville, Oklahoma, oper- 
ates on a 24-hour basis and at all times 
is in touch with the requirements of 





_ 8 That section defines an integrated gas pub- 
lic utility system as— 

“. 4. a system consisting of one or more 
gas utility companies which are so located and 
related that substantial economies may be ef- 
fectuated by being operated as a single co- 
Ordinated system confined in its operations to 
a single area or region, in one or more states, 
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not so large as to impair (considering the state 
of the art and the area or region affected) the 
advantages of localized management, efficient 
operation, and the effectiveness of regulation: 
Provided, That gas utility companies deriving 
natural gas from a common source of supply 
may be deemed to be included in a single area 
or region.” 
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all distributing outlets and with every 
source of gas supply. Should an in- 
creased supply of gas or increased pres- 
sure at any point be required, the gas 
dispatcher regulates the operation of 
the necessary compressor stations or 
steps up the supply of gas from lines 
in the field. The gas dispatcher is 
necessarily familiar with every phase 
of production and transportation, and 
with every possible requirement of the 
distributing companies. The distribu- 
ting companies continually keep the gas 
dispatcher informed of their demands ; 
it is his business to insure the proper 
supply at the proper pressure at all 
times. 

Section 11(b)(1)(C) provides that 
—‘the Commission may permit as rea- 
sonably incidental, or economically 
necessary or appropriate to the opera- 
tions of one or more integrated public 
utility systems the retention of an in- 
terest in any business (other than the 
business of a public utility company 
as such) which the Commission shall 
find necessary or appropriate in the 
public interest or for the protection of 
investors or consumers and not detri- 
mental to the proper functioning of 
such system or systems.” ® 

The tests imposed by the statute are 
clearly met by the extraordinary facts 
in this case. Ninety-seven per cent 
of the gas distributed by the com- 
panies is supplied by the Gas Company, 
and its lines are the vital coordinating 
factor connecting the many separated 
distribution systems. There is codrdi- 
nation in producing and transporting 


by the Gas Company with the require- 
ments of the three companies ; the com- 
panies are in constant communication 
and operate as a synchronized whole. 
We therefore find that the gas produc- 
ing and transmission properties of 
Cities Service Gas Company are “rea- 
sonably incidental, or economically 
necessary or appropriate”’ to the opera- 
tions of the Mid-Continent gas utility 
system. 

Cities Service Gas Company is held 
by Cities through Empire Gas and Fuel 
Company through which various oil 
and miscellaneous interests are also 
held. Cities Service Company owns 
89.98 per cent of the voting securities 
of Empire Gas and Fuel Company and 
Empire in turn owns 100 per cent of 
the voting control of Cities Service 
Gas Company. We have been unable 
to find the other holdings of Empire 
retainable together with Cities Service 
Company’s utility operations and thus 
we must order disposition of Empire 
and its other subsidiaries. Since Cities 
Service does not now control Cities 
Service Gas Company directly, and 
cannot keep the company through 
which it holds control, our opinion re- 
specting Cities Service Gas Company 
is at present merely advisory—indicat- 
ing our views on the application of the 
standards of § 11(b)(1) to appro- 
priate applications designed to bring 
Cities Service Gas Company ito the 
retainable system of Cities Service 
Company. 

It is contended by the respondents 
that the Gas Company forms part of 





In prior opinions we have discussed in de- 
tail the requirements of these “other business” 
clauses as applied to physical properties. See 
Re The North American Co. (1942) Holding 
Company Act Release No. 3405, 43 PUR(NS) 
257; Re Engineers Pub. Service Co. (1942) 
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Holding Company Act Release No. 3796, 46 
PUR(NS) 68; Re Cities Service Power & 
Light Co. (1943) Holding Company Act Re- 
lease No. 4489, 50 PUR(NS) 328; and see the 
discussion infra with respect to other non- 
utility properties of Cities. 
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the “integrated public-utility system” 
of the Kansas City Gas, Wyandotte, 
and Gas Service Companies. The con- 
tention while immaterial here becomes 
relevant to arguments made in connec- 
tion with the retainability of oil prop- 
erties, and it will be dealt with later. 


The Oil Business 

[4] The vast oil busines controlled 
by Cities Service encompasses produc- 
ing, transmission and refining proper- 
ties, and marketing territories in 45 
states, Canada and Mexico. Its petro- 
leum products are sold in almost every 
section of the country. Some of its 
trademarked products, such as ‘‘Kool- 
motor Gasoline,” are well known in 
the market. The Cities Service Em- 
blem is widely advertised to retail con- 
sumers in the United States. 


Most important of all the oil com- 


panies is Cities Service Oil Company, 
a Delaware corporation and a subsidi- 
ary of Empire Gas & Fuel Company, 


with offices in Bartlesville, Okla- 
homa.” Cities Service Oil conducts 
a complete oil business which, through 
various departments, performs all the 
operations from production to and in- 
cluding the ultimate sale of oil prod- 
ucts. It owns oil-producing properties ; 
it gathers and transports crude oil 
from the producing properties to re- 
fineries; it refines crude oil into a 
number of products; and it sells or 
arranges for the sale of those products 
to industrial and domestic consumers. 


As of December 31, 1941, the Oil 
Company stated its net plant at $257,- 
046,931 and it stated gross operating 
revenues for 1941 of $73,001,199. It 
has marketing outlets in 16 states 
grouped in the midwest section. The 
company’s oil producing acreage ex- 
tends into 17 states, although 95 per 
cent of its presently producing and 
proved acreage is located in the three 
states of Kansas, Oklahoma, and 
Texas. 

Four other important oil companies 
(as well as a number of relatively un- 
important oil properties) are included 
in the Cities Service system and, to- 
gether with the Oil Company, are 
sought to be retained under § 11(b) 
(1) as incidental to the Mid-Continent 
gas distributing companies. They in- 
clude Cities Service Oil Company 
(Pennsylvania), Arkansas Fuel Oil 
Company, Cities Service Oil Company, 
Limited, and an interest in Richfield 
Oil Corporation. The petroleum busi- 
ness conducted by these companies and 
the Oil Company covers virtually the 
entire United States.” 

Penn Oil is primarily engaged in the 
refining and marketing of petroleum 
products, although it also produces a 
small amount of crude oil. The com- 
pany acts largely as a marketing out- 
let for the crude oil production of Cit- 
ies Service Oil, purchasing half its 
requirements from that company. Its 
marketing area adjoins that of Cities 





10 Since there is also a Cities Service Oil 
Company organized in Pennsylvania, and dis- 
cussed later in the opinion, we shall refer to 
the Delaware company as “Cities Service Oil” 
or the “Oil Company,” and to the Pennsyl- 
vania company as “Penn Oil.” 

11 The marketing areas of the companies are 
as follows: 

(a) Cities Service Oil (Delaware)—Cen- 
tral United States. 
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(b) Cities Service Oil Company (Pennsyl- 
vania)—Northeastern States. 

(c) Arkansas Fuel Oil Company—Southern 
and Gulf States. 

(d) Richfield Oil Corporation—Far West- 
ern States. 

(e) Cities Service Oil Company, Ltd.— 
Provinces of Ontario and Quebec, Canada. 
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Service Oil and includes 13 northeast- 
ern and Atlantic states, from Maine to 
Virginia. As of December 31, 1941, 
Penn Oil’s consolidated plant account 
showed a total plant and investment 
of $53,354,769. 

Arkansas Fuel Oil Company is a 
subsidiary of Arkansas Natural Gas 
Corporation and will be treated more 
fully, later in this opinion, in connec- 
tion with that holding company sys- 
tem. Arkansas Fuel purchases crude 
and refined oils from the Oil Company 
and makes some sales to that company, 
and it markets products under the Cit- 
ies Service emblem in 11 southern and 
Gulf states. As of September 30, 
1941, Arkansas Fuel stated its total 
plant and investment at $37,251,432. 

Cities Service Oil Company, Limit- 
ed, is a Canadian corporation, engag- 
ing solely in the marketing of petro- 
leum products. It has no refinery of 
its own; it purchases refined products 
from a nonaffiliated company (the 
McColl-Frontenac Oil Company) 
which acquires its crude oil from the 
Oil Company * for which, in effect, 
it is a marketing division in Canada. 
The company stated its total plant and 
investment, as at December 31, 1941, 
at $3,486,739. 

The Cities Service Company, either 
directly or through subsidiary holding 


companies, owns 100 per cent of the 
common stock of all the oil companies 
named above, and each of those com- 
panies sells its products under the Cit- 
ies Service emblem. That emblem, as 
well as the trade name, ‘‘Koolmotor 
Gasoline,” is owned by the Oil Com- 
pany and is licensed to the other com- 
panies. In addition Cities owns 29.11 
per cent (and Empire Gas & Fuel owns 
2.26 per cent) of the common stock 
of Richfield Oil Corporation, an oper- 
ating company which markets petro- 
leum products in six far western 
states. Richfield does not use the Cit- 
ies Service name or market Cities 
Service products, and indeed there is 
only slight operating connection be- 
tween Richfield and the companies 
described above. 

Subsidiaries of the oil companies 
(for the most part, pipe-line companies 


engaged in the transportation of crude 


oil) are listed in the footnote,” since 


detailed description of them is unneces- 
sary under our view of this case. 
The picture presented here is that 
of a widespread but unitary petroleum 
business for which the Oil Company 
and Arkansas Fuel are, in effect, the 
chief production departments ; the sub- 
sidiary pipe-line companies and parts 
of the Oil Company and Arkansas 
Fuel are the gathering and transport- 





12 The Oil Company does not send its own 
refined products into Canada, However, Ca- 
nadian sales are not large enough to warrant 
maintenance of a refinery in Canada by the Oil 
Company, and so the facilities of McColl- 
Frontenac are used. 

18 Empire Pipeline Company® 

Kaw Pipeline Company® 

Wilbarger Water Company® 

American Pipeline Company 

Empire Oil and Refining Company» 

Indian Territory Illuminating Oil Compa- 
ny 

Texas-Empire Pipeline Company» 
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Texas-Empire Pipeline Company of 
Texas? 
Texas-New Mexico Pipeline Company® 
Crew Levick Company® 
Forward Process Company® 
Swiflite Aircraft Corporation® 
Mexican Atlas Petroleum Company® 
Cia. Petrolera del Agwi® 
Great Lakes Pipeline Company® (5.15 per 
cent ownership) 
a—subsidiary of the Oil Company 
b—subsidiary of Empire Gas & Fuel Com- 
pany 
c—subsidiary of Penn Oil 
d—affiliate of the Oil Company 
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ing departments; parts of Penn Oil, 
Arkansas Fuel, and the Oil Company 
are the refining divisions ; and market- 
ing is performed by these last three 
companies and the Canadian Company. 
The four companies unite in extensive 
advertising which embraces all media 
throughout the country. 

Oil companies, of course, are not 
“public-utility companies” within the 
statutory definition, which is limited to 
electric and gas utility companies. It 
is, therefore, possible to retain the oil 
properties described above only if they 
are “reasonably incidental, or econom- 
ically necessary or appropriate to the 
operations” of a single integrated 
public utility system, which in this 
case must be the Mid-Continent gas 
distributing companies.** To this end 
respondents have introduced a great 
amount of testimony and exhibits for 
the purpose of showing the “inherent 
affinity” between the oil and gas busi- 
nesses, and the codrdinated operating 
relations existing between the Gas 
Company and the Oil Company (and 
related oil companies). 

Respondents contend that the unified 
operations of the oil properties as a 
whole, rather than the separate prop- 
erties of each company, constitute the 
“business” to which the statutory 
standards must be applied. The “busi- 
ness” here, it is contended, is the en- 
tire petroleum process, from crude oil 
production to marketing. We think it 
unnecessary to express our opinion in 
this question, since concededly all the 
oil properties are linked to the business 
conducted by the Oil Company, and 


our disposition of the issues respect- 
ing the Oil Company will resolve the 
problems relating to all the other com- 
panies, 

The record shows that the oil and 
natural gas production businesses of 
the system are closely related. Oil and 
gas (both hydrocarbons) may appear 
together in combination in a single 
horizon, and they may appear separate- 
ly in different horizons of the same 
pool. In exploring for oil and gas the 
same methods are used, but these 
methods, short of drilling, cannot 
show which one, if either, is present. 
Oil companies may drill for oil and 
find gas, while reverse is true of gas 
companies. The three largest gas 
fields yet discovered—the Texas 
Panhandle Field, the Kansas Hugo- 
ton Field, and the Monroe Field in 
Louisiana—were the result of ex- 


ploration by oil companies, which 
are generally much larger than gas 


companies. Since natural gas is a 
wasting asset, and since gas companies 
must search continuously for addition- 
al reserves, the exploratory activities 
of oil companies are of the highest im- 
portance to the natural gas industry. 
It is claimed to be of great advantage, 
therefore, to a natural gas-producing 
company to be affiliated with a large oil 
company which conducts exploratory 
activities in the general area of the gas 
company’s acreage. 

It is contended by respondents, and 
considerably borne out in the record, 
that the advantages discussed above 
are exemplified in the relations be- 
tween the Cities Service Gas Company 





14No other utility company has been sug- 
gested or is possible as the focal point for the 
retention of the Cities Service oil business as a 
whole. Arkansas Fuel Oil Company is the 
only oil company related to any other utility 
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company, and while it will be included here in 
our discussion of the oil business of Cities, it 
will also be treated separately in our consid- 
eration of the holding company system of Ar- 
kansas Natural Gas Corporation. 


53 PUR(NS) 





SECURITIES AND EXCHANGE COMMISSION 


and the Cities Service Oil Company. 
The two companies operate, to a large 
extent, in the same general area. The 
Land and Geological Department of 
the Oil Company, which determines the 
exploratory policy of the company, 
works closely with the corresponding 
department of the Gas Company, and, 
since it is much larger, is able to make 
available to the Gas Company valuable 
information and records.’® This de- 
partment of the Oil Company general- 
ly negotiates leases for both companies. 
No matter which company drills, if the 
well develops as primarily gas-produc- 
ing the Gas Company takes it over, and 
if it is an oil well, the Oil Company 
takes over. The transfer is always at 
cost. Much of the Gas Company’s 


present proved gas acreage was dis- 
covered through the exploration and 
at the expense of the Oil Company. 


Other important advantages not 
mentioned above accrue to the Gas 
Company through its affiliation with 
the Oil Company. The Gas Company 
does not produce all the natural gas it 
supplies; for many reasons the com- 
pany often finds it more advantageous 
to purchase gas in the field. Its 
largest source of supply is the Oil 
Company, which necessarily produces 
gas in conjunction with its oil leases. 
In 1940, for example, when the Gas 
Company produced 48 billion cubic 
feet of gas and purchased an addi- 
tional 52 billion cubic feet, half its pur- 
chases were made from the Oil Com- 
pany. Another important benefit to 
the Gas Company accrues in the condi- 


tioning of its gas for consumer use, a 
necessary step in the supply of natural 
gas. The Oil Company maintains 
three natural gasoline plants which 
treat the gas running through the Gas 
Company’s lines, extract natural gaso- 
line, propane, and butane, and return 
the gas to the lines suitable for con- 
sumption.?® 

The Oil Company and the Gas Com- 
pany both have their central offices in 
the same office building in the city of 
Bartlesville, Oklahoma. Both compa- 
nies are subsidiaries of Empire Gas and 
Fuel Company, itself a subsidiary of 
Cities; they have the same president, 
vice president, and chief counsel, and 
there is a considerable degree of ad- 
ministrative and operational codpera- 
tion between the staffs of the two com- 
panies. 

We think the record demonstrates 
the truth of respondents’ contention 
that the Oil and Gas Companies are 
closely related in many aspects. But 
it will be noted that the operational 
relation between the companies exists 
only in the gas production and condi- 
tioning phases, and not directly at any 
other point. When the crude oil and 
the natural gas have left the well 
mouth and the latter has been condi- 
tioned, the operational relation between 
the Gas Company and the Oil Compa- 
ny disappears. 

But, whether the oil properties may 
be retained by a holding company 
which continues to control utility com- 
panies depends on whether the oil 
properties bear the required statutory 





15 Prior to 1939 the companies had a joint 
Land and Geological Department. A separa- 
tion was made in 1939 to conform to certain 
accounting requirements of the Federal Pow- 
er Commission. 

16 The conditioning process would of course 
have to be performed by the Gas Company if 
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the Oil Company’s plants were not available. 
However, it was testified that it is less expen- 
sive and more efficient to use the plants of the 
Oil Company, with a large trained personnel, 
than for the Gas Company to maintain its own 
plants as many other gas companies do. 
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relation to the retainable utility prop- 
erties. It does not depend merely on 
a showing that there is a relation to 
the nonutility gas production facilities 
of the Gas Company. 

The respondents contend that the oil 
business is retainable together with 
the utility operations in the Mid-Con- 
tinent area. As a basis for this argu- 
ment it is contended that the Gas Com- 
pany forms part of an “integrated pub- 
lic-utility system” with the Mid-Con- 
tinent distributing companies within 
the meaning of the act.” It will be 
recalled that § 2(a) (29) (B) provides 
that “integrated public-utility system” 
means, as applied to gas companies, “a 
system consisting of one or more gas 
utility companies which are so located 
and related that substantial economies 
may be effectuated by being operated as 
a single codrdinated system,” ete. 


(Italics added.) And § 2(a) (4) pro- 
vides : 


“Gas utility company’ means any 
company which owns or operates facil- 
ities used for the distribution at retail 

of natural or manufactured 
gas for heat, light, or power.” 

Concededly the Gas Company is not 
a “gas utility company,” since it owns 
no retail distribution facilities. 

It is asserted, however, that § 2(a) 
(29) (B) cannot be taken literally to 
refer to “companies,” since corporate 
entities cannot be “so located and relat- 
ed,” etc., as the section requires. The 


section must be construed to refer to 
the properties of gas utility companies, 
and what it requires is a “single codrdi- 
nated system” of properties. The Gas 
Service Company, a “gas utility com- 
pany,” operates distributing systems 
which are codrdinated only through 
the lines of the Gas Company; the 
same thing is true of the systems of 
the Wyandotte and Kansas City Gas 
companies ; and thus, it is claimed, the 
properties of all four companies are 
necessary to constitute a “single co- 
ordinated system” within the meaning 
of § 2(a)(29)(B). In support of 
this argument is cited § 2(a)(18), 
which defines “utility assets” as “ 

the facilities, in place, of any ; 
gas utility company for the production, 
transmission, transportation, or dis- 
tribution of natural or manu- 
factured gas.” It is urged that this 
comprehensive definition indicates that 
Congress did not intend to limit an in- 
tegrated gas utility system to distribu- 
tion facilities. Legislative history is 
adduced to show that Congress intend- 
ed to exclude from the coverage of the 
act only those holding company sys- 
tems which engage solely in produc- 
tion or transportation of gas and do 
not engage in retail distribution. 

The respondents’ argument does 
not persuade us. There are compel- 
ling factors—such as the language of 
the act,’* its legislative history which 
weigh heavily on the other side.’ 





17In a previous proceeding in which this 
issue arose, we found it unnecessary to deter- 
mine the question; we held that under the facts 
in that case, the gas production and trans- 
mission facilities might in any case be retained 
under § 11(b) (1) as “reasonably incidental, or 
economically necessary or appropriate” to the 
gas distributing operations. See Re The 
North American Co. (1942) Holding Compa- 
ny Act Release-No. 3405, 43 PUR(NS) 257, 
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affirmed, The North American Co. v. Securi- 
ties and Exchange Commission (1943) 47 
PUR(NS) 6, 133 F(2d) 148. 

18 To reach the desired conclusion we would 
have to do more than construe the existing 
terms of § 2(a) (29) (B)—we would have to 
read the phrase “gas utility companies” com- 
pletely out of the section. But not even re- 
spondents ask for so drastic a reading. 

19 The limited definition of a “gas utility 
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And the respondents would, we are 
sure, disavow the consequences of 
their argument if we adopted their 
view in deciding upon the scope of our 
regulatory powers. 

However, we do not pass on the 
narrow legalistic issue posed by the re- 
spondents. Whatever the merits of 
their position we could not find the 
vast oil business retainable without 
an examination of the extent of its 
relation with the whole of the gas 
properties, including the distributing 
properties. We could not do other- 
wise without stepping far out of the 
act. We do not regulate the busi- 
ness of natural gas production and 
distribution as such, and we have nei- 
ther the competence nor the authority 
to tack a vast oil business onto a nat- 
ural gas production and transmission 
business unless a relation is shown to 


the distributing business within our 
jurisdiction. 
Between the Oil Company and the 


Mid-Continent distributing com- 
panies there is no direct connection of 
significance, though both are directly 
linked to the Gas Company, which we 
have found may be retained with the 
distributing companies. It is argued 
that the latter companies must be as- 
sured of a steady source of supply 
with adequate reserves and constant 
exploration for new fields, and since 
the companies purchase their gas from 
the Gas Company, which in turn looks 
to the Oil Company as a major source 


of natural gas, the Oil Company is 
“reasonably incidental, or economical- 
ly necessary or appropriate” to the 
utility operations.™ 

We cannot accept respondents’ con- 
tention. For a number of reasons we 
are unable to make the affirmative 
findings necessary to retainability. 

The vastness and complexity of 
Cities’ oil business exceed those of 
any other nonutility business ever pre- 
sented to this Commission for consid- 
eration under the “other business” 
clauses. The contention rests, as we 
have seen, upon the indirect connec- 
tion of the oil production properties 
to the distributing properties. The 
Oil Company, however, conducts a 
complete oil enterprise, of which oil 
production is only one phase. The 
whole business encompasses all other 
aspects of the petroleum industry. It 
is proposed by respondents, neverthe- 
less, that since the oil transmission, re- 
fining, and marketing operations are 
an integral part of the oil business, all 
those properties are retainable. The 
respondents ask us to hold that a 
business extending to the sale of pe- 
troleum products in service stations 
and shops in New England, the East 
coast, the Gulf States, the Mid-West, 
the Pacific coast, and Canada is “‘rea- 
sonably incidental, or economically 
necessary or appropriate”’ to the distri- 
bution of natural gas at retail to some 
272,000 consumers located principal- 
ly in eastern Kansas. 





company” in § 2(a)(4) was deliberately de- 
signed to exclude gas production and related 
oil production facilities from regulation as 
utilities. See Hearings before Interstate and 
Foreign Commerce Committee on H. R. 5423, 
74th Cong. Ist Sess. (1935) p. 1786; Hearings 
before Senate Committee on Interstate Com- 
merce on S. 1725, 74th Cong. Ist Sess. (1935) 
pp 947, 961; See too Sen. Rep. No. 621, 74th 
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Cong. Ist Sess. (1935) p 5, commenting on the 
deletion of natural gas production from prior 
forms of the statute. 


2 Counsel for the Public Utilities Division 
suggests that respondents are arguing, in ef- 
fect, that the oil business is “reasonably inci- 
dental,” etc., to something which is “reason- 
ably incidental,” etc., to the utility operations. 
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Not only the operational remote- 
ness of large parts of the oil business 
from the gas distribution business, but 
the size of the oil business makes a 
finding of retainability impossible. As 
of December 31, 1941, the distribut- 
ing properties aggregated approxi- 
mately $38,607,810 and gross operat- 
ing revenues for the year were $18,- 
905,106. But Cities Service Oil (and 
its one wholly owned subsidiary) 
alone had a net plant of $257,047,000; 
Penn Oil had a net plant of $53,354,- 
800; Arkansas Fuel Oil had a plant 
and investment of $37,251,432; and 
the Canadian Company showed a 
plant account of $3,486,739. Gross 
operating revenues for the year were 
$73,001,199 for the Oil Company, 
$52,329,311 for Penn Oil, $21,545,- 
454 for Arkansas Fuel Oil, and $4,- 
016,565 for the Canadian Company. 
In addition, there are a number of 
small pipe-line companies sought to be 
retained, as well as a 29 per cent in- 
terest in Richfield Oil Corporation, 
which had 1941 gross operating rev- 
enues of $50,557,021 and capital as- 
sets (before depreciation) of $84,- 
190,230. 


Acceptance of respondents’ conten- 
tion that the statute permits a com- 
bination. of holdings such as these 
would result in a distortion of the 
perspective of the act. In reality the 
respondents are asking us to find that 
a relatively small gas distributing 
business is reasonably incidental to a 
vast nonutility business.** What we 


said in the North American Case. 
supra, is directly pertinent to the prob- 
lem presented in this case: 

“In general, the pattern of the stat- 
ute and the context of the relevant 
statutory provisions seem to indicate 
that the ‘other business’ tests are not 
to be applied to operations grossly out 
of proportion to the utility business 
with respect to which they are claimed 
to be ‘reasonably incidental, or eco- 
nomically necessary or appropriate.’ 
In the ordinary case, therefore, we be- 
lieve the statute contemplates that 
after compliance with § 11(b)(1) 
the integrated utility systems retain- 
able by a registered holding company 
will constitute its primary business 
and that retainable nonutility interests 
will occupy a clearly subordinate posi- 
tion.” Re The North American Co. 
(1942) Holding Company Act Re- 
lease No. 3405, 43 PUR(NS) 257, 
297, aff’d The North American Co. v. 
Securities and Exchange Commission 
(1943) 47 PUR(NS) 6, 133 F(2d) 
148. 

The relation between the oil and 
natural gas businesses was directly 
brought to the attention of committees 
of Congress considering this legisla- 
tion. Extensive testimony was ad- 
duced to the effect that the inclusion 
of natural gas production in the 
definition of gas utilities would entail 
regulation by this Commission of the 
closely related oil production business, 
and might require a separation of the 
two. But, although committee 





21In Re Lone Star Gas Corp. (1942) Hold- 
ing Company Act Release No. 3865, we per- 
mitted retention of an oil interest in connec- 
tion with a natural gas public utility system. 
But that case involved only oil production 
which was merely a by-product of the gas op- 
erations and was much smaller in size than the 
utility operations. There was no oil business 
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as such. In this connection, cf. Standard Oil 
Co. of New Jersey (1943) Holding Company 
Act Release No. 4617, in which Standard Oil 
conceded that is extensive petroleum business 
could not be retained together with its gas 
utility companies under the standards of the 
act. 

22 Hearings before Interstate and Foreign 
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members expressed sympathy with 
the idea that gas and oil production 
were related committee members felt 
that that relation did not extend to 
the remainder of the oil and gas busi- 
nesses,” and Congress refused to ac- 
cept the specific suggestion that the 
bill expressly permit continued com- 
bination of these businesses.™ 

The act, as it affects the issues in 
this case, is the result of careful de- 
liberation on the very problems here 
presented. It was the intention, man- 
ifest in the act as passed, that the re- 
tention of an oil business together 
with a gas distribution business be 
permitted only upon the showing of a 
relation between the two, in specific 
cases, which would warrant such re- 
tention. And it was not the intention 
to make the act a means of absorption 
of relatively minor utility enterprises 
by vast industrial combinations. We 
cannot find that the oil business is 
“reasonably incidental, or economical- 
ly necessary or appropriate” to any 
utility operations in the Cities system. 


We have considered alternative pos- 
sibilities to conclusions here reached, 
but we have found it necessary to re- 


ject them. We have treated the oil 
business as a unified whole—the rec- 
ord has required such a treatment and 
the respondents have expressly urged 
us todo so. We could not, consistent- 
ly with the standards of the act, per- 
mit the whole oil business to be re- 
tained in combination with the gas dis- 
tribution properties. However, we 
have permitted the retention of nat- 
ural gas production and transmission 


facilities together with natural gas 
distribution and we agree that the 
record shows an intimate relation be- 
tween natural gas production and oil 
production. If we could undertake a 
separate consideration of the oil pro- 
duction and _ gasoline extraction 
processes as separate from the rest of 
the oil business there might be room 
for further consideration of whether 
those segments of the oil business 
might be retained. But, we could not 
undertake that task without acquiring 
a technical familiarity with the me- 
chanical, physical, financial, and ad- 
ministrative problems involved in 
breaking up a vast vertical oil busi- 
ness. Weare not by law. charged with 
jurisdiction over the oil business and 
we could be stepping far out of our 
field if we attempted to decide where 
control of such a business could be 
feasibly severed. 


Furthermore, from the respondents’ 
own position in the matter it appears 
clear that they do not wish that result 
to follow. Our order will, therefore, 
provide for the severance of the entire 
oil business from joint control with 
the Midwest properties. 

As a result of this order the gas dis- 
tribution companies and the gas pro- 
duction and transmission facilities 
may be retained. However, if Cities 
ceases to be a registered holding com- 
pany and leaves our jurisdiction under 
the act it need not (so far as require- 
ments of the act are concerned) sever 
the gas production and transmission 
facilities from the oil business. In 
any event our orders requiring sep- 





Commerce Committee on H. R. 5423, 74th 
Cong. Ist Sess. (1935) p. 1786; Hearings be- 
fore Senate Committee on Interstate Com- 
merce on S. 1725, 74th Cong. Ist Sess. (1935) 
pp. 947, 961. 
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23 See, e. g., the remarks of Senator Couzens. 
Senate hearings (supra), p. 669. 
24 House hearings, supra, p. 1865. 
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aration of nonutility properties from 
continued control by a holding com- 
pany do not envision the physical 
destruction of any properties. “The 
issue is not whether properties should 
be abandoned and dismantled, but 
whether they are properly to be joint- 
ly owned. . . .” Re Cities Service 
Power & Light Co. (1943) Holding 
Company Act Release No. 4489, 50 
PUR(NS) 328. 

In other words, our order does not 
foreclose retention in the Cities Serv- 
ice system of all of its oil business, all 
of its gas production and transmission 
business and all of its other nonutility 
holdings, if Cities should choose to 
comply with § 11(b)(1) by disposing 
of its holdings in all utility com- 
panies. In designating the Mid-Con- 


tinent distribution properties as the 
single retainable system we do not re- 


quire retention of this system. Cities 
may choose to dispose of its utility 
holdings and retain the rest of its 
system intact. 

The vast and complex oil business 
and the gas utility operations of the 
system have been found to be incom- 
patible. If Cities desires to retain its 
oil business, it cannot remain in the 
utility business. 

The issue of retainability of non- 
utility operations has been litigated on 
review of our orders before two courts 
and different conclusions have been 
reached. In review of our order re- 
specting The North American Com- 
pany and its subsidiaries the circuit 
court of appeals for the second circuit 
affirmed our reading of § 11(b)(1) 
which requires a primary showing 
that a nonutility business is “reason- 
ably incidental, or economically neces- 
sary or appropriate” to the operations 
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of a retainable utility system, and held 
that the Commission properly inter- 
preted this language to require a 
showing that retention of the nonutil- 
ity business bears some relation to 
“economy of management and opera- 
tion or the integration and codrdina- 
tion of related operating properties” 
within the policy of the act as set 
forth in § 1(b) (4), 15 USCA § 79a 
(b) (4). (The North American Co. 
v. Securities and Exchange Commis- 
sion, supra). 

In a review of our order respecting 
the holding company system of En- 
gineers Public Service Company, the 
court of appeals for the District of 
Columbia rejected our contention that 
the primary showing required of a 
respondent was that the desired non- 
utility business is “reasonably inci- 
dental, or economically necessary or 
appropriate” (the standard sometimes 
referred to as the “first incidental 
business clause”). We have inter- 
preted the last sentence of § 11(b) (1) 
(sometimes referred to as the “second 
incidental business clause’’) as setting 
forth guides which must be borne in 
mind in evaluating the evidence of 
reasonable incidentality, or economic 
necessity or propriety. That court 
however interpreted the second clause 
as embodying, in effect, the entire set 
of standards intended by the legisla- 
ture to be used in determining the re- 
tainability of a nonutility business. 
Under this reading we may not sever 
such a business from continued joint 
control with a utility business if we 
find retention “necessary or appropri- 
ate in the public interest or for the 
protection of investors or consumers” 
and “not detrimental to the proper 
functioning” of the utility properties. 
53 PUR(NS) 
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(Engineers Pub. Service Co. v. Se- 
curities and Exchange Commission 
(1943) — US App DC —, 51 PUR 
(NS) 65, 138 F(2d) 936. 

We need not, in this case, make a 
choice between the variant readings. 
In both reviewed cases the nonutility 
businesses sought to be retained were 
relatively minor. No problem com- 
parable to that presented here was be- 
fore either court. Neither court was 
required to determine whether, upon 
any reading of the statute, large, com- 
plicated, self-contained, unitary oil 
production, transmission and distri- 
bution businesses could be retained to- 
gether with relatively minor utility 
assets. Certainly the court of ap- 
peals for the District of Columbia did 
not decide that this legislation could 
be made only incidentally a system of 
regulating public utility holding com- 
panies by an acceptance of the re- 
spondents’ contentions. Whatever the 
proper interpretation of the standard, 
we cannot find the oil business to be 
“reasonably incidental, or economical- 
ly necessary or appropriate” to the 
operation of any utility system under 
Cities’ control. 


Ozark Utilities Company 

Ozark Utilities Company, a direct 
subsidiary of Cities, serves electric 
energy to 5,556 consumers in nine 
counties in southwestern Missouri.* 
The company is small, possessing only 
two oil generating plants (not now in 
use) and a hydro plant of 425 kilo- 
watt capacity, in addition to its trans- 
mission system. Ozark’s capital as- 
sets as at December 31, 1941, were 
$1,551,024 and gross revenues for 


the calendar year 1941 were $257,786, 
but the company had no net income 
for that year. Approximately 90 per 
cent of the electric power served by 
Ozark is supplied by Empire District 
Electric Company, an indirect sub- 
sidiary of Cities through Power & 
Light, at four direct connections with 
the lines of Ozark. 

In the Power & Light proceeding 
we found that Empire District formed 
part of an integrated electric public 
utility system which included also the 
properties of Benton County Utilities 
Corporation, Lawrence County Water, 
Light & Cold Storage Company, City 
Light & Traction Company, and 
Springfield Gas & Electric Company. 
While the record here does not sup- 
port a finding that Ozark may be re- 
tained together with any of Cities’ di- 
rectly owned utility properties, or 
with Arkansas Gas, it does indicate 
that Ozark is codrdinated with the 
generating facilities of Empire Dis- 
trict and is managed by the plant man- 
ager of the Lawrence County and 
Benton county companies, and we find 
that Ozark forms part of the inte- 
grated utility system described above. 

Of course, this finding is merely 
advisory. It does not mean that the 
Ozark Company can be retained with 
any other properties retainable by 
Cities. It does no more than indicate 
our view, on the basis of present facts, 
that an acquisition of the Ozark Com- 
pany by a system controlling the sur- 
rounding properties would not vio- 
late the integration standards of '§ 10 
of the act. The Ozark Company also 
operates a small 5-ton ice plant in one 





25 Ozark is the only direct subsidiary of 
Cities serving electric energy. All other elec- 
tric utility companies in the system are Power 


& Light subsidiaries and were fully described 
in the Power & Light opinion. 
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community in Jasper, Missouri. Rev- 
enues from the ice plant are insignifi- 
cant. 


The Issue of Principal and Additional 

Systems 

The Cities Service system includes 
six major integrated public utility sys- 
tems: the Mid-Continent Gas system 
and the Arkansas Louisiana Gas Com- 
pany system, both of which are con- 
sidered in this proceeding; and the 
Mid-Continent Electric system, two 
Rocky Mountain Electric systems, 
and the Ohio Electric system, all of 
which were delimited in the proceed- 
ing involving Cities Service Power & 
Light. The act requires limitation 
to the utility assets of a single inte- 
grated system, and to such additional 
systems as meet prescribed standards 
of relationship to the single system. 
Thus findings with respect to reten- 
tion of utility properties must be 
based, ultimately upon the designation 
of a single system.” No such desig- 
nation was expressly made by Cities 
but the entire record has been predi- 
cated upon one group—the Mid-Con- 
tinent Gas properties—as the single 
system. The evidence adduced to 
show retainability of other utility sys- 
tems and nonutility properties con- 


trolled by Cities is based on a claimed 
relationship to the Mid-Continent dis- 
tributing companies, described in the 
first part of this opinion, as the 
“single” system. We shall proceed 
to discuss each major system in the 
light of the record made in this man- 
ner.** 

The pertinent portions of § 11(b) 
(1) are as follows: 

os the Commission shall per- 
mit a registered holding company to 
continue to control one or more inte- 
grated public utility systems, if, after 
notice and opportunity for hearing, it 
finds that— 

“(A) Each of such additional sys- 
tems cannot be operated as an inde- 
pendent system without the loss of 
substantial economies which can be 
secured by the retention of control by 
such holding company of such sys- 
tem ; 

“(E) All of such additional sys- 
tems are located in one state, or in ad- 
joining states, or in a contiguous for- 
eign country; and 

“(C) The continued combination 
of such systems under the control of 
such holding company is not so large 
(considering the state of the art and 
the area or region affected) as to im- 
pair the advantages of localized man- 





26 Many other integrated systems are con- 
tained in the system of Cities, but in general 
they consist of small properties and as a prac- 
tical matter it is apparent that none will be 
designated by Cities as the system to which it 
chooses to be limited. The only possible ex- 
ception is the Northern group of gas proper- 
ties, described in the following section; but it 
is immediately apparent that § 11(b) (1) (B) 
bars retention of any other system together 
with the Northern properties, and, in addition, 
the record is barren of evidence which would 
support affirmative findings under §§ 11(b) 
(1)(A) and (C). 

*7 There has been no contention in this pro- 
ceeding that any combination of electric and 
gas properties forms a single integrated utility 


[19] 
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system, since we have held that the statute for- 
bids such a combination. Re Columbia Gas & 
E. Corp. (1941) 8 SEC 443, 37 PUR(NS) 
288; Re The United Gas Improv. Co. (1941) 
9 SEC 52. Contentions that certain groups of 
the electric systems formed a single system 
were considered in the Power & Light pro- 
ceeding and found not supported by the record. 
No further evidence has been adduced here. 

%8In the Power & Light proceeding, the 
claim was made that a number of the electric 
utility systems might be retained together. 
We did not find the evidence to sustain that 
claim. That finding must apply here also, 
with regard to Cities, since no evidence war- 
ranting a different conclusion was introduced 
in this proceeding. 
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agement, efficient operation, or the 
effectiveness of regulation.” 


(a) Arkansas Gas As an Additional 
System to the Mid-Continent Sys- 
tem. 


[5] Arkansas Louisiana Gas Com- 
pany, as we find infra in considering 
the Arkansas Natural holding com- 
pany system, is an integrated gas pub- 
lic utility system located in the states 
of Arkansas, Louisiana, and Texas. 
The Mid-Continent Gas System, we 
have found, is composed of three com- 
panies operating in Kansas, Missouri, 
Oklahoma, and Nebraska.” The 


question immediately arises whether 
retention of Arkansas Gas is not auto- 
matically barred by Clause B of § 11 
(b) (1), which requires that the ad- 
ditional systems must be “located in 


one state, or in adjoining states, or in 
a contiguous foreign country.” 

In Re Engineers Pub. Service Co. 
(1941) 9 SEC 764, 40 PUR(NS) 1, 
we stated in detail our view that 
Clause (B) requires that the addi- 
tional systems be located in a state in 
which the single integrated public 
utility system operates, or in states ad- 
joining such a state, or in a foreign 
country contiguous thereto. (Our 
interpretation of the geographical 
standard of Clause (B)—sometimes 
referred to as the “single area inter- 
pretation” —was expressly affirmed by 
the court of appeals for the District 


of Columbia in Engineers Pub. Serv- 
ice Co. v. Securities and Exchange 
Commission, supra.) But while two 
states (Arkansas and Texas) in which 
Arkansas Gas operates adjoin states 
in which the single system is located 
(Missouri and Oklahoma), the other 
state in which Arkansas Gas is located 
(Louisiana) does not adjoin. 

Respondents have impliedly as- 
sumed that the additional system must 
lie completely within adjoining states, 
and if this is true, the retention of 
Arkansas Gas (or at least part of it) 
is barred by Clause (B).” 

A precise determination of the is- 
sue under Clause (B) is not, however, 
necessary, for retention of Arkansas 
Gas is clearly forbidden by the other 
tests imposed by the statute.** Re- 
spondents have introduced evidence to 
show compliance with Clauses (A) 
and (C). In our opinion that evi- 
dence is not sufficient. 

A number of points are relied upon 
to show, under Clause (A), that 
Arkansas Gas “cannot be operated as 
an independent system without the 
loss of substantial economies, which 
can be secured by the retention of 
control” by Cities. The first conten- 
tion is that Arkansas Gas and its af- 
filiated oil company, Arkansas Fuel 
Oil, must be considered together as 
one unit; that this unit derives great 
advantages from the Cities Service 
oil system (such as the right to sell 





29 There has been no suggestion that the two 
systems together form a single integrated sys- 
tem. The record would not support such a 
finding. 

80 Both in brief and in argument, respond- 
ents have conceded that since Louisiana, in 
which Arkansas Gas is partially located, does 
not adjoin any state in which the three com- 
panies operate, retention of Arkansas Gas is 
forbidden by Clause (B) as we have inter- 
preted it. (Cities’ brief, p. 38; oral argument, 


p. 41.) However, since no judicial determina- 
tion then existed with respect to our interpre- 
tation, respondents adduced additional evidence 
as to compliance with other clauses of § 1! 
(b) (1). 

A The (A), (B), and (C) standards of 
§ 11(b) (1) are cumulative, and all three must 
be satisfied before retention can be permitted. 
The North American Co. v. Securities and Ex- 
change Commission (1943) 47 PUR(NS) 6, 
133 F(2d) 148. 
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under the Cities Service trade name) ; 
and that the loss of those advantages 
would deprive Arkansas Gas of the 
“economies” resulting therefrom. 
This argument fails automatically 
since we have concluded that under 
no circumstances may the oil busi- 
ness of Cities be retained with any 
utility system.” 

Next it is argued that the savings 
effected through the use of Gas Ad- 
visers, Inc., the mutual service com- 
pany serving gas properties in the 
Cities Service system, are such that 
severance of Arkansas Gas from a 
holding company system including 
Gas Advisers will result in the loss of 
“substantial economies.” Those sav- 
ings are estimated at $96,181 annual- 
ly. Were we to accept that figure 
as wholly accurate and relevant we 
could not find that “substantial econ- 
omies” would be lost, for the claimed 
savings are only 1.1 per cent of the 
1941 gross operating revenues of 
Arkansas Gas, which were $8,462,- 
759, only 2.7 per cent of the 1941 
operating expenses of $3,463,259 
(not including taxes and appropria- 
tions for depreciations and depletion) 
and only 1.5 per cent of total ex- 
penses. But the figure cannot be ac- 
cepted as faithfully representing the 
savings which will be effected when 
Cities has complied with § 1I1(b)(1). 
The argument is predicated upon re- 
tention of Gas Advisers in substan- 
tially its present form. In its pres- 
ent form Gas Advisers relies heavily 
upon two other system service com- 
panies—Petroleum Advisers, Inc., and 
Electric Advisers, Inc.—for financial, 


insurance, and geological services, 
and, conversely, Gas Advisers renders 
extensive engineering and _ technical 
services to those two companies. As 
will be made clear in our discussion 
of the service companies, neither 
Petroleum Advisers nor Electric Ad- 
visers (nor the properties which they 
serve) may be retained by Cities if a 
gas utility system is the “single” 
system to which Cities is limited, and 
in addition Gas Advisers, which now 
serves seven different gas companies, 
can hardly be retained as it is presently 
constituted. 

Further it must be noted that to 
accept an estimate of present benefit 
from services rendered by system 
service companies as a measure of 
economies which would be lost as a 
result of independence requires us to 
assume that financial severance will 
cast operating units completely adrift, 
incapable of providing themselves with 
comparable benefits as cheaply either 
directly or through mutual arrange- 
ments with other operating units. 
We cannot make that assumption. 


It is finally contended that common 
control of Arkansas Gas and Cities 
Service Gas will assure to the Arkan- 
sas company access to the more exten- 
sive reserves of Cities Service Gas. 


The claim that “substantial econ- 
omies” will be thus impaired by divest- 
ment does not find support in the evi- 
dence. Arkansas Gas does not now 
have access to the reserves of the Gas 
Company and there is no persuasive 
evidence that it will ever be required 
to resort to those reserves.** The 
shortest possible connections between 





82 We have grave doubt that such evidence 
could in any case qualify to be considered un- 
der Clause (A). See the discussion infra with 
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regard to the nature of the “economies” con- 
templated by Clause (A). ; : 
83 The only witness who testified in this re- 
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pipe lines of the two companies are 
170 miles (east and west) and 120 
miles (north and south) respectively. 
Although the east and west line is 
considered more feasible either con- 
nection would cost, it is estimated, 
between $2,500,000 and $3,00,000. 
But all these estimates stem from the 
extremely general basis stated in the 
record as follows: 

“Tf we should assume that at some 
time in the future Arkansas-Louisiana 
Gas Company should find itself run- 
ning out of a supply of natural gas 
reserves. o 

No plans for construction of either 
connection have ever been made or are 
contemplated at this time, and it is 
admitted that before “any serious con- 
sideration would be given to the 
building” of the connecting lines, 
Arkansas Gas would conduct exten- 
sive exploratory activities in fields 
nearer than the Amarillo (Texas) 
and the Kansas Hugoton fields, 
which are the chief present reserves 
of the Gas Company. 

Upon this record we cannot make 
the affirmative finding required by 
§ 11(b)(1)(A) that Arkansas Gas 
“cannot be operated as an independent 
system without the loss of substantial 
economies which can be secured by 
the retention of control” by Cities.™ 
Our order must require divestment of 
Arkansas Gas by Cities. 


(b) The Mid-Continent Electric Sys- 
tem As an Additional System to the 
Mid-Continent System. 


(c) The Rocky Mountain Electric 
Systems As Additional Systems to 
the Mid-Continent System. 


The proof offered to show compli- 
ance of the Mid-Continent Electric 
properties and the Rocky Mountain 
Electric properties with the (A) (B) 
(C) Clauses is identical, and the sys- 
tems have been considered jointly in 
the evidence. We shall therefore 
treat all the systems in one discussion 
although the statutory standards are 
applied to each separately. 

Those systems were outlined by us 
in the Power & Light proceeding. 
We found that in the Mid-Continent 
area the electric utility properties of 
The Empire District Electric Com- 
pany, Benton County Utilities Cor- 
poration, Lawrence County Water, 
Light & Cold Storage Company, City 
Light & Traction Company, and 
Springfield Gas & Electric Company 
formed an integrated electric utility 
system, and in this opinion we have 
considered the properties of Ozark 
Utilities Company as part of that sys- 
tem. We shall refer to it as the Mid- 
Continent Electric system. 

In the Rocky mountain region we 
found, in the Power & Light pro- 
ceeding, two important integrated 





gard said that “at the present time the Cities 
Service Gas Company is in a more favorable 
position with respect to the ratio of its known 
and proven reserves under its annual gas with- 
drawals than is the Arkansas Louisiana Gas 
Company,” but he admitted that the present 
reserves of Arkansas Gas were adequate, even 
in the absence of a complete cessation of ex- 
ploratory activities, to last eight to ten years. 
84 While no findings under Clause (C) are 
necessary, since we cannot find that Clause 
(A) is satisfied, it may be helpful to observe 
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that doubt exists that a combination of the 
Mid-Continent Gas and Arkansas Gas systems 
would satisfy Clause (C). That clause must 
be harmoniously read with Clauses (A) and 
(B), and the entire tenor of all three seems to 
militate against an affirmative finding in this 
instance. Arkansas Gas is a large gas com- 
pany, operated as an independent utility system, 
and it is operated without reliance on any other 
properties. It is considerably larger than the 
combination of the Mid-Continent distributing 
companies. In the ordinary case Clauses (A), 
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electric utility systems. One system 
consists of the electric utility proper- 
ties of a Power & Light direct sub- 
sidiary, Public Service Company of 
Colorado (with certain small excep- 
tion), including its minor subsidiaries, 
Cheyenne Light, Fuel and Power 
Company and the Arvada Electric 
Company. Power & Light has sold 
to the public its holdings of the securi- 
ties of Public Service Company of 
Colorado, and in view of this fact 
it will not be considered herein. The 
other system consists of companies 
which are direct subsidiaries of Fed- 
eral Light and Traction Company, a 
subsidiary of Power & Light (and it- 
self a registered holding company) 
and includes the electric utility proper- 
ties of The Trinidad Electric Trans- 
mission, Railway and Gas Company, 
New Mexico Power Company, the 
Las Vegas Light & Power Company, 
and Albuquerque Gas and Electric 
Company. We shall refer to these 
properties as the Federal group.® 
These systems satisfy the require- 
ments of Clause (B) of § 11(b)(1) 
with reference to the Mid-Continent 
Gas system, the “single” system under 
consideration which operates in the 
states of Missouri, Kansas, Okla- 
homa, and Nebraska. The Mid-Con- 
tinent Electric properties are located 
in Missouri, Kansas, Oklahoma, and 
Arkansas (which adjoins Missouri 


and Oklahoma); and the Federal 
group operates in New Mexico (which 
adjoins Oklahoma and Colorado). 
There remain for consideration the 
issues under Clauses (A) and (C). 

In considering the standards of 
Clause (A), it is important first to 
place those standards in the proper 
statutory setting when, as here, it is 
sought to retain together a gas utility 
system and electric utility systems. 
Under Clause (A) it must be shown 
by clear and convincing proof that 
“substantial” economies will be lost 
by severance, and this means “im- 
portant” economies.% The proof of- 
fered must be considered in the light 
of the facts that Congress was aware 
that many holding companies con- 
trolled both gas and electric utility 
companies,” and that the retention of 
additional integrated utility systems 
is an exception to the general policy 
of the statute—that holding com- 
panies must confine their operations to 
those of a single integrated public 
utility system. 


1. Tax “Savings” as Satisfying 
Clause (A) 

[6] The first evidence introduced 
to meet the standards of Clause (A) 
concerns tax savings which may be ef- 
fected if Cities is permitted to retain 
the Mid-Continent Electric group and 
Public Service Company of Colorado, 





(B), and (C) appear to envisage additional 
systems junior in importance to the single 
system, and generally dependent upon the con- 
tinuation of joint control with the single sys- 
tem. 

35In the Power & Light proceeding we re- 
served jurisdiction with respect to two Federal 
Light and Traction subsidiaries: The Tucson 
Gas Electric Light and Power Company, and 
Deming Ice and Electric Company. Subse- 
quently we permitted retention of the Deming 
Company. 

% The North American Co. v. Securities and 
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Exchange Commission (1943) 47 PUR(NS) 
6, 133 F(2d) 148; Re Engineers Pub. Service 
Co. (1942) Holding Company Act Release No. 
3796, 46 PUR(NS) 68; Re The Middle West 
Corp. (1944) Holding Company Act Release 
No. 4846. 

87 Hearings before Committee on Interstate 
and Foreign Commerce on H. R. 5423, 74th 
Cong. Ist Sess. (1935) pp. 1249, 1402-3, 
1530-1, 2257-77; Hearings before Committee 
on Interstate Commerce on S. 1725, 74th Cong. 
Ist Sess. (1935) p. 65. 
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all (at the time of the hearings) direct 
subsidiaries of Power & Light, which 
itself is a wholly owned subsidiary of 
Cities. Under the Federal excess prof- 
its tax and normal income tax at the 
time of the hearing, consolidated re- 
turns might be filed by Cities with 
regard to its own direct subsidiaries 
and those of Power & Light, though 
not of Federal Light & Traction.® 
It was estimated that filing consolidat- 
ed returns instead of separate returns 
would result in savings for 1942 of 
$970,000 to Public Service of Colo- 
rado, and $230,000 to the Mid-Con- 
tinent Electric system, and the future 
savings expected to result from con- 
solidated returns are the “substantial 
economies” claimed to satisfy § 11 
(b) (1) (A). 


These estimates appear to be based 


on a continuation of system control 


over the extractive properties. As 
we noted however, the oil business 
cannot be maintained, and the effect 
of severance of the oil business on tax 
“savings” has not been explored. 

It should be noted that these assert- 
ed “economies” have no relation to 
operational factors, and the ex- 
tent of the “economies” depends, not 
on the type of property involved or 
the way in which properties are operat- 
ed, but on the accidents of ownership 
and the state of tax legislation at a 
given time. These savings might be 
present in the case of utility and 
totally unrelated nonutility properties. 
To regard such “economies” as de- 


finitive under Clause (A) is to ad- 
minister the statute in the light of 
temporary and accidental factors. 

There is no assurance of a con- 
tinuation of tax savings. Tax laws 
change frequently. Reduction of ex- 
cess profits taxes, changes in the 
theory of computing such taxes, or in 
the ability to consolidate returns may 
eliminate the claimed “economy.” 
Clause (A) speaks of the substantial 
economies ‘“‘which can be secured by 
the retention of control by such hold- 
ing company of such system,” but 
there is nothing in holding company 
control which can “secure” (whether 
the term means “procure” or “re- 
tain’) a favorable tax position as tax 
laws change. 


The vagaries of this sort of evi- 
dence are graphically shown in the 
present case, even assuming the con- 
tinued existence of the tax statute 
now in effect, for the savings claimed 
under the present statute do not auto. 
matically accrue to holding companies; 
a necessary condition is the owner- 
ship of 95 per cent of the. voting 
securities of the subsidiaries. For 
example, less than one year before the 
introduction of this evidence relating 
to tax savings, less than two months 
before our order instituting this pro- 
ceeding, Cities could not avail itself 
of the consolidated returns provision, 
since it did not, at that time, own 95 
per cent of the voting stock of Power 
& Light. The preferred stock, nor- 
mally a nonvoting class, had acquired 





88 The law provides that such consolidated 
returns may be filed only with respect to com- 
panies in which the parent owned 95 per cent 
or more of the voting securities. Section 159 
of the Revenue Act of 1942. At the time of 
the hearing Cities owned 100 per cent of the 
voting stock of Power & Light, but Power & 
Light owned only 59.92 per cent of the voting 
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stock of Federal Light & Traction, and there- 
fore the evidence discussed in the text does not 
relate to the Federal properties. 


The privilege of filing consolidated returns 
is extended to an “affiliated group of corpo- 
rations” (with certain exceptions) and is not 
limited to utility companies. 
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voting power upon the arrearage of 
dividends, and only after the arrear- 
ages were paid did Cities (holding all 
the common stock but only a part of 
the preferred) acquire 95 per cent of 
the voting power. There can be no 
guarantee that Cities will not again 
fall below the requirements of even 
the existing tax statute. 

In referring to the weight which 
we will give to tax savings upon the 
filing of consolidated returns as a 
factor in permitting action under the 
act we have said: 

“This [tax] reason is compelling 
only if we can find that the continued 
existence of this structure [here a se- 
curity structure] will not be detri- 
mental to the public interest or the 
interest of investors or consumers, 
and thus will not be inconsistent with 
the objectives of the act.” Commu- 
nity Gas & Power Co. (1944) Hold- 
ing Company Act Release No. 4915. 

To give definitive weight to the 
claimed “economies” in this case 
would be to ignore the meaning and 
intent of the act. There is no relation 
but the accidental one of ownership 
between the Mid-Continent gas 
properties and the Mid-Continent elec- 
tric properties, and, as we shall show, 
no other evidence upon which a favor- 
able finding under Clause (A) can 
be made. 


2. Administrative and General 
“Economies” 


The only other evidence of “sub- 
stantial economies” claimed to be ef- 
fected by retention of control by 
Cities relates to the functions per- 
formed for the electric utility proper- 
ties by Electric Advisers, Inc., and 
Federal Advisers, Inc., which are 


mutual service companies in the Cities 
Service system. Electric Advisers 
serves the electric properties in the 
Mid-Continent system; Federal Ad- 
visers serves the Federal electric 
group described above. The conten- 
tion of respondents is that if the 
various integrated electric utility sys- 
tems are deprived of the services of 
these two companies, they will be 
forced to strengthen their own staffs 
or employ independent service com- 
panies. Either alternative, it is esti- 
mated, will result in increased service 
expenses. Upon this basis it is urged 
that the electric utility systems qualify 
as systems additional to the Mid-Con- 
tinent Gas System. 

The argument presents many diffh- 
culties. First, the three electric utility 
systems under Cities’ ultimate control 
claimed to be retainable (two in the 
Rocky mountain region and one in 
the Mid-Continent area) lie on either 
side of the Mid-Continent Gas sys- 
tem. In the Power & Light proceed- 
ing we found that the evidence did 
not permit retention together of any 
of the electric systems. No further 
proof directed to that point has been 
offered in this proceeding. It is now 
contended that all the electric systems 
may be retained by Cities as systems 
additional to the Mid-Continent Gas 
system—and the proof offered has no 
connection with the gas properties; it 
concerns only Electric Advisers. In 
short, although the indispensable link 
in the argument for joint retention is 
the gas system, the link in the evidence 
is simply additional evidence of the 
relation of the electric properties. 

The nature of the services rendered 
here and the background against 
which they must be considered are 
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illustrated by the following quotation 
(discussing a highly similar service 
company) in Re Engineers Pub. Serv- 
ice Co. (1943) Holding Company Act 
Release No. 3796, 46 PUR(NS) 68, 
90: 


itd 


The services thus assert- 
ed as necessary are not of the kind 
that involve the physical, day-to-day 
operations of the utility properties. 
Rather they consist in such activities 
as advice with respect to taxes, insur- 
ance procurement, accounting con- 
sultation, assistance in planning and 
executing financing operations, and 
public relations. And even in these 
fields they encompass, for the most 
part, supervisory and _ consultative 
work rather than preparation of re- 
ports or studies or accounts in the 
first instance. In short, they are of 
a general character which might in- 
here in the operation of any two 
similar and related, but not jointly 
operated, businesses. 

“In considering the Public Utility 
Holding Company Act of 1935 Con- 
gress was informed that economies of 
this type attended holding company 
control and that increased expenses of 
this character might attend the sever- 
ance of operating companies from 
holding company systems. [Citation.] 
The Congress, nevertheless, provided 
that a holding company was to be 
limited in its operations to a single 
integrated public utility system, and 
only in certain exceptional cases did 
it authorize the retention of more 
than one integrated public utility sys- 
tem under common control. One of 
the conditions defining these limited 


cases was the achievement of sub- 
stantial economies by combination. 
This statutory requirement of ‘sub- 
stantial economies’ (which, as we have 
pointed out, is contained in an excep- 
tion to a general policy and must, 
therefore, be strictly construed against 
those claiming its benefits [Citation.] 
must be tested in the light of Con- 
gressional knowledge that in the noz- 
mal course of events certain econ- 
omies, particularly of the sort here 
involved, could be obtained by com- 
mon control. At least a proportion- 
ately larger saving, and, one of con- 
siderable significance in successfully 
conducting the utility businesses in- 
volved, must be shown in any given 
case in order to permit the retention 
of the properties under the standards 
of Clause (A). The legislative his- 
tory of this statute further emphasizes 
the size and scope required of the 
losses attending separation in order 
that the necessary loss of ‘substantial 
economies’ be found.” [Citation.] 

The contentions here are as fol- 
lows: 

If the electric utility systems were 
operated independently of Cities Serv- 
ice control, and thus were deprived 
of the services of Electric Advisers 
and Federal Advisers, strengthening 
the staffs of the systems to perform 
the functions now performed by the 
two service companies would result 
in additional costs annually of $71,- 
000 to the Mid-Continent Electric 
group.” These estimates amount to 
1.6 per cent of the 1941 combined 
electric revenues of the Mid-Continent 
companies. In the light of the. stat- 





89To employ the independent service or- 
ganizations of Stone & Webster, it is esti- 
mated, would result in additional charges of 
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$155,178 to the Mid-Continent Electric group, 
over the charges presently being paid Electric 
Advisers. 
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utory policy we could not accept these 
figures as satisfying Clause (A), even 
if there were no question of accuracy 
of the estimates. 

There is, however, considerable 
question of accuracy. In our opin- 
ion many of the estimates of addition- 
al personnel find no support in the 
record. Typical of this evidence is 
that referring to Public Service of 
Colorado. We consider it—although 
the company is no longer in the sys- 
tem—to show the general character 
of the estimates for other companies. 
For example, the Public Service esti- 
mates include an annual salary of 
$40,000 for a president of the com- 
pany, and $25,000 for a vice president 
(a new position). The reason for 
this was given in testimony as fol- 
lows: 

“What we have attempted to do is 
to put in a top executive who. will 
not be apart from the company but 
who is not going to be bothered with 
[operating] problems, and where he 
can think abstractly of the problems 
in front of the company. The new 
executive vice president, on the other 
hand, would be the active general 
manager who would be in direct 
charge of the operations of the com- 
pany. We feel that such an organiza- 
tion would be absolutely essential to 
rendering good service.” (R. 2199.) 

But at the time the record was made 
the company had a president, at a 
salary of $20,000 per year, who was 
also the active general manager. We 
doubt that loss of the advice of Elec- 
tric Advisers has so transformed Pub- 
lic Service that there is required a 


president devoting his time in the 
manner described by the witness at 
an advanced salary, while a wholly 
new executive performs (at a salary 
of $25,000) the managerial duties 
now taken care of by the president. 
The estimates include also (in addi- 
tion to expanded clerical help and in- 
creased salaries for many officers) a 
chief engineer, two assistant chief 
engineers, a comptroller, an assistant 
purchasing agent, an assistant treas- 
urer, and a staff assistant, all of which 
are wholly new positions. The record 
does not bear out the claim that this 
additional personnel is necessary to 
supplant the services rendered by Elec- 
tric Advisers. 

The record shows clearly that in 
many important functions, the actual 
work is at present performed by the 
staff of the operating companies with 
the service company rendering only a 
check-up service. Thus, it was testi- 
fied that the operating companies “all 
have really excellent engineering staffs 
of their own, to a large extent,” and 
the engineering department of electric 
advisers is “very small” and is “pure- 
ly and simply a consulting service on 
more important problems.” The en- 
gineers and draftsmen of the operat- 
ing companies “do most of the detail 
work.” Again, it was testified that 
the operating companies maintain 
auditing and accounting staffs and the 
electric advisers staff merely verifies 
that work, and acts as consultant on 
difficult matters. 

The same difficulties inhere in the 
estimates of additional costs to the 
Mid-Continent companies. Those es- 





40 The witness conceded that his estimate 
of $40,000 was somewhat tenuous, and that the 
board of directors might feel that $30,000 or 

5,000 was proper, or that “of course it is 
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possible someone might come “s and dis- 
agree with me and clip $30,000 off. . . 
(R. 2195-6.) 
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timates include, in. addition to in- 
creased salaries for present positions, 
the wholly new positions of executive 
vice president, chief engineer and an 
entire engineering staff, auditor, and 
assistant treasurer together with add- 
ed clerical and secretarial help for the 
new Officers. 

The evidence will not sustain a find- 
ing that “substantial economies,” 
within the meaning of Clause (A), 
will be secured by the retention of 
control by Cities of the Mid-Con- 
tinent and Rocky mountain electric 
systems. That conclusion renders un- 
necessary any findings under Clause 
(C) and requires that we order 
divestiture of the electric utility prop- 
erties of the following companies 
which comprise the systems we have 
considered in this section: 

The Empire District Electric Com- 
pany 

Benton County Utilities Corporation 

Laurence County Water, Light and 

Cold Storage Company 
City Light and Traction Company 
Springfield Gas and Electric Company 
Ozark Utilities Company 
Cheyenne Light, Fuel and Power 

Company 
Arvada Electric Company 
The Trinidad Electric Transmission, 

Railway and Gas Company 
New Mexico Power Company 
The Las Vegas Light and Power 

Company 
Albuquerque Gas and Electric Com- 

pany 


(d) The Ohio Electric System and 
other Utility Properties As Addit- 
tional Systems 
(1) Operating in the state of Ohio 

are three electric utility companies— 
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The Alliance Public Service Com- 
pany, The Ohio Public Service Com- 
pany, and The Toledo Edison Com- 
pany—which we found, in the Power 
& Light proceeding, constitute a single 
integrated public utility system. The 
state of Ohio does not adjoin any of 
the states in which the Mid-Continent 
Gas system is located, and Clause (B) 
of § 11(b)(1) automatically bars 
the Ohio companies from considera- 
tion as an additional system. They 
must be divested. 

(2) No evidence was offered con- 
cerning the retainability as additional 
systems of the following utility com- 
panies (all Power & Light subsid- 
iaries) and we must require disposal 
of them: 

Spokane Gas and Fuel Company 

East Tennessee Light & Power Com- 
pany 

Danbury & Bethel Gas and Electric 

Light Company 
Knoxville Gas Company 
The Doniphan County Light & Pow- 

er Company 
Deming Ice and Electric Company 
Rawlins Electric Co. 

Sheridan County Electric Co. 
Tucson Gas, Electric Light & Power 

Company 
St. Joseph Railway, Light, Heat & 

Power Co. 


(e) Other Gas Utility Properties as 
Additional Systems 


In the Power & Light proceeding 
we found that a number of electric 
utility companies also owned and 
operated natural gas distributing 
facilities. These companies were, at 
the time of the proceeding, Spring- 
field Gas & Electric Company and City 
Light & Traction Company, which 
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operate in Missouri; Public Service 
Company of Colorado, operating in 
Colorado and Wyoming; The Trini- 
dad Electric Transmission, Railway 
& Gas Company, operating in Colo- 
rado; Albuquerque Gas and Electric 


Republic 
$7,932,325 


$2,694,649 


Plant Account 
Gross Operating Revenues 

(for year) 

Company, operating in New Mexico; 
The Tucson Gas, Electric Light & 
Power Company, which operates in 
Arizona; and The Toledo Edison 
Company, operating in Ohio. While 
all except the Tucson and Toledo 
Edison companies meet the require- 
ments of Clause (B), the record con- 
tains no evidence to show that the 
standards of Clauses (A) and (C) 
are met by any of the gas properties. 
We do not consider here the gas 
properties of Public Service of Colo- 
rado. 

The only evidence relating to these 
properties is that the Springfield and 
City Light companies are supplied by 
Cities Service Gas Company. No 
attempt has been made to make any 
sort of case under Clauses (A) and 
(C). The record does not support a 
finding of retainability of any of the 
gas utilities.“ Their divestment must 
be ordered. 


Northern Gas Properties 

The companies in this group, which 
operates in Pennsylvania, New York, 
and Canada, are Republic Light, Heat 


and Power Company, Inc., Penn- 
York Gas Company and Dominion 
Natural Gas Company, Ltd. (and its 
subsidiaries). The following statis- 
tics reflect the size of the properties 
as of December 31, 1941: 


Dominion 
subsidiaries 
$1,631,981 $16,921,186 $15,357,860 


$482,380 $2,421,542 $5,717,152 

(a) Republic and Penn-York 

Republic is a utility company dis- 
tributing both natural and manu- 
factured gas in the state of New York. 
The company also produces and trans- 
ports a small amount of natural gas. 
Approximately 25 per cent of the 
natural gas distributed by Republic 
is produced from its own wells and 
the remainder is purchased from 
Penn-York and other companies, 


Penn-York Dominion 


while all its manufactured gas is ob- 
tained from the Semet Solvay Com- 
pany, an unaffiliated company. Nat- 
ural gas is distributed in three areas 
in western New York to a population 
of approximately 132,000 in 49 small 


communities. Manufactured gas is 
distributed in the Niagara Falls area 
to 9 communities with a population 
of 169,000. The two divisions are 
so coordinated that if the supply of 
natural gas should fail (there has 
been a shortage of natural gas in this 
region for several years) Republic 
can mix manufactured with natural 
gas. On the basis of the evidence 
we find the Republic properties con- 





41 No claim is made that the Springfield or 
City Light gas properties form part of the 
Mid-Continent Gas system. 

42.We have here considered only the evi- 
dence bearing on the qualification of these 
companies, or any of them, as systems addi- 
tional to the Mid-Continent Gas system. In 
the Power & Light opinion we reserved juris- 
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diction concerning the retainability of these 
gas facilities together with the respective elec- 
tric utility properties, but that reservation 
does not enter into this proceeding, since we 
have found that not even the electric utility 
properties of these companies can qualify as 
additional systems. 
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stitute a single integrated gas utility 
system. 

Penn-York is a relatively small 
nonutility producing and transporting 
company with gas fields in Pennsyl- 
vania and Steuben county, New York. 
All the gas produced by Penn-York is 
sold to Republic, and the companies 
are under common management. 

We have been requested by respond- 
ents to find that the properties of Re- 
public and Penn-York together form 
a “single integrated gas utility sys- 
tem.” The theory upon which reten- 
tion is here permitted is irrelevant. 
We find that under the facts present- 
ed here the Penn-York properties are 
“reasonably incidental, or economical- 
ly necessary or appropriate” to the 
Republic utility operations. Penn- 
York sells all its production to Re- 
public, and at a price considerably 
lower than prices of comparable com- 
panies. Underground storage res- 
ervoirs are maintained wherein ex- 
cess gas produced by Penn-York— 
which operates in highly competitive 
gas fields—is stored for emergency 
peak use by Republic, or for times 
when Penn-York’s wells are not pro- 
ducing in sufficient quantity. In ef- 
fect, Penn-York is operated as a di- 
vision of the utility company. 

Since none of these properties satis- 
fies the requirements of Clause (B) 
in relation to the Mid-Continent Gas 
properties they must be found unre- 
tainable therewith. 


(b) The Canadian Properties 

Dominion and its subsidiaries are 
Canadian corporations which produce, 
transmit, and distribute natural and 
manufactured gas.“ All operations 
are carried on outside the United 
States.“ Retention of the Canadian 
properties is automatically barred by 
the standards of Clause (B).. 

Evidence introduced to show rela- 
tionships between the New York and 
Canadian properties is irrelevant to 
the issues on the Mid-Continent Gas 
system as the single system and will 
not be considered here. We must or- 
der disposition of the Canadian prop- 
erties. If, however, the New York 
or Canadian properties should be se- 
lected for retention we will, when 
appropriate, consider their correlation. 


Nonutility Interest Other Than the 
Oil Company and the Gas Company 
The Cities Service system contains 

a number of minor nonutility busi- 

nesses and miscellaneous investments. 

Some of these are Power & Light 

subsidiaries and were considered in 

our opinion in that case. As to them, 
no further proof has been offered in 
this proceeding and we shall discuss 
them only briefly later in this opinion. 

Concerning the other holdings of 

Cities, however, which were the sub- 

ject of this proceeding, on some inter- 

ests there has been extensive proof of- 
fered to show an operating relation 
to a utility system, and on other inter- 
ests, no proof at all has been tendered. 





43 The record owner of the voting stock of 
Dominion is Consolidated Cities Light, Power 
and Traction Company, a subsidiary holding 
company of Cities Service, which has been 
exempted from the provisions of the statute 
as a holding company under § 3(a)(5). See 
(1939) 4 SEC 965. Cities, however, is the 
beneficial owner of the Dominion stock. 


53 PUR(NS) 


44 The extraterritorial nature of the incor- 
poration and operations of these companies 
does not affect our jurisdiction over Cities 
Service or the question whether Cities may 
retain securities of the companies. See Re 
The Middle West Corp. (1944) Holding Com- 
pany Act Release No. 4846. 
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(a) Natural Gas Companies 

Two Cities subsidiaries are as- 
sociated as one business in the produc- 
tion, transmission, and sale at whole- 
sale of natural gas. They are Nat- 
ural Gas Pipe Line Company of 
America and its wholly owned sub- 
sidiary, Texoma Natural Gas Com- 
pany. Texoma is the producing com- 
pany, Natural the transporting and 
distributing company. Virtually all 
the gas produced by Texoma is sold 
to Natural, and this constitutes 75 
per cent of Natural’s requirements; 
the remaining: 25 per cent is acquired 
from Colorado Interstate Gas Com- 
pany, formerly a system company. 
Natural sells its gas to nonsystem com- 
panies in Iowa and Illinois, most of 
the sales occurring in the Chicago 
area. 

The pipe line of Natural, approxi- 
mately 900 miles long, extends from 
Texas into Oklahoma, Kansas, IIli- 
nois, Iowa, and Nebraska and at one 
point in Kansas crosses the lines of 
Cities Service Gas Company. Nat- 
ural and the Gas Company have en- 
tered into a contract for emergency 
purchases of gas by the Gas Com- 
pany from Natural. Several times in 
the past, when breaks have occurred 
in its own lines, the Gas Company 
has exercised its right to purchase 
from Natural. Between Texoma and 
the Gas Company there is a contract 
providing for the exchange of natural 
gas in the field when, on occasion, the 
production of one company may more 
conveniently be gathered by the oth- 
er. 

Both Texoma and Natural are non- 
utility companies within the meaning 
of the statute and it is sought to re- 
tain them in connection with the Mid- 
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Continent gas utility system. The 
business operated by Texoma and Nat- 
ural is, as a whole, an individual 
enterprise not dependent upon the 
Mid-Continent Gas system, and not 
devoted to any perceivable degree to 
the serving or provisioning of the 
Mid-Continent gas utility properties. 
The only possible bases for retention 
are the connections with the Gas Com- 
pany mentioned above. We think 
those connections too remote. From 
an operational point of view, they 
are an insignificant factor in the total 
operations of the Texoma and Nat- 
ural companies, and contractual rela- 
tions of the type here existing calling 
for emergency purchases do not ap- 
pear to depend on the existence or con- 
tinuation of joint control. The Gas 
Company itself resorts only infre- 
quently to Natural or Texoma, and it 
is not shown that the use made of the 
contractual rights is reflected in any 
degree in the service rendered the 
utility system. We must therefore 
order disposition of Natural and 
Texoma. 


(a) Real Estate Interests 

Cities has as direct subsidiaries 
three companies owning real estate 
(principally office buildings) in New 
York city. They are Chesebrough 
Building Company, Sixty Wall street, 
and Sixty Wall Tower, Inc. 

Chesebrough owns and operates a 
number of office buildings, stores, and 
apartment houses in lower Manhat- 
tan. Two subsidiaries of Chese- 
brough—South Ferry Realty Com- 
pany and No. 8 State Street Realty 
Company—own bulidings in the same 
vicinity. No part of any of the build- 
ings is occupied or used by any com- 
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pany in the Cities Service system, no 
relation in shown to any utility sys- 
tem, and it is clear that Chesebrough 
and its subsidiaries may not be re- 
tained. 

Sixty Wall street owns and operates 
three buildings in Manhattan. The 
two buildings at 69 Pine street and 
168 Pearl street are rented for restau- 
rant purposes, and may not be re- 
tained. The third building; at Sixty 
Wall street, is a 27-story office build- 
ing of which approximately 27 per 
cent of floor space is rented to Cities 
Service Company, Penn Oil and two 
system service companies. At near- 
by 56 Wall street, Sixty Wall Tower 
owns and operates a 5-story office 
building, and the same company owns 
and operates a modern 67-story office 
building, at 70 Pine street. The small 
building is occupied entirely by Cities 
Service Company and a service com- 
pany; 70 Pine street is 23 per cent 
rented to Cities, Federal Light and 
Traction Company (a subsidiary hold- 
ing company), the Oil Company, and 
three service companies. 

Respondents contend that since 
Cities and its affiliates requires con- 
siderable office space to house their 
personnel, retention of some of the 
real estate owned by the system is “rea- 
sonably incidental, or economically 
necessary or appropriate’’ to the utility 
systems of Cities, whatever the out- 
come of the application of § 11(b) (1), 
and it is therefore urged that 60 Wall 
street and 70 Pine street, which are op- 
erated as a unit, may be retained. 

The two buildings presently owned 
by Sixty Wall Tower are 100 per cent 
and 23 per cent respectively devoted to 

. system facilities. Sixty Wall street 
is 27 per cent so devoted. Compliance 
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with our order will require substan- 
tial revision of system structure and 
perhaps the location of facilities. The 
record is bound to be but a temporary 
reflection of the actual needs for office 
space which will exist and we see little 
point to a definitive finding or order 
as to these three buildings. We will 
reserve jurisdiction to reinspect the 
problem of the three buildings at an 
appropriate time. Re The North 
American Co. (1942) Holding Com- 
pany Act Release No. 3405, 43 PUR 
(NS) 257. 


(b) Miscellaneous Direct Investments 
of Cities 
Cities has investments in a number 
of miscellaneous small companies, 
some of which are now inactive. A 
number of these are in foreign coun- 
tries and a few, in Mexico, have been 
expropriated by the Mexican govern- 
ment so that Cities, in effect, owns 
nothing but a claim against that gov- 
ernment. The record concededly con- 
tains no evidence that any of these in- 
terests bears an operating relation to 
the Mid-Continent Gas utility system 
or any other integrated utility system 
controlled by Cities, and divestment 
must therefore be ordered of interests 
in the following miscellaneous com- 
panies : 
Cities Service Oil Company—Argen- 
tina 
Consolidated Cities Light, Power & 
Traction Co. 
Tampico Texas Petroleum Corpora- 
tion 
Brightman Manufacturing Company 
Cities Service Defense Corporation 
Cities Service Oil Company—France 
Home Gas & Electric Company 
Hydro Patents Company 
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Compania de Terrenos Petroliferos 
“Imperio” 

Compania de Gas y Combustible “Im- 
perio” 

Empire Pipeline Co. of Mexico 

Gulf Coast Corporation 

Mexico Eastern Oil Co. 

Mexico Texas Petrolene & Asphalt Co. 

Sabino Gordo Petroleum Co. 

Southern Fuel & Refining Co. 

Sinclair-Panama Oil Corporation 

Mountain & Plains Irrigation Compa- 
ny 

Guadrangle Gas Company 

Pueblo Gas & Fuel Company 

Quayaquil & Quito Railway Co. 

Tri-City Gas Company 

New York World’s Fair, Inc. 


(c) Power & Light Nonutility Prop- 

erties 

A number of nonutility businesses 
(some operated corporately by utility 
companies) are conducted by Power 
& Light subsidiaries and were dis- 
cussed in our opinion in that case. No 
evidence presented in either proceed- 
ing shows the required relationship of 
the nonutilities to any integrated util- 
ity system, and they must be divested. 
Where those businesses are operated 
corporately by nonretainable utility 
companies we need only order divest- 
ment of the company, but in addition 
the following companies, operating no 
utility facilities, must be disposed of : 
Community Traction Company 
The Maumee Valley Transportation 

Company 
Stark Transit Company, Inc. 
The Electric Building Company 
Toledo and Indiana Realty Company 
East Boulder Ditch Company 
Hillcrest Ditch and Reservoir Co. 
Green and Clear Lakes Co. 


Tucson Rapid Transit Co. 

Federal Realty Co. 

Eastern Colorado Power & Irriga- 
tion Co. 

Colorado Interstate Gas Co. 

Colorado-W yoming Gas Co. 

Twin City Transit Co. 


The Service Companies 

The Cities Service system contains 
four mutual service companies. They 
are Electric Advisers, Inc., which 
serves the Power & Light system (oth- 
er than subsidiaries of Federal Light & 
Traction Company); Gas Advisers, 
Inc., which serves the major gas utility 
companies; Federal Advisers, Inc., 
which serves the Federal group of util- 
ities; and Petroleum Advisers, Inc., 
which serves the oil companies and the 
major natural gas production and pipe- 
line companies. The four companies 
were organized in January, 1938. 
Prior to that time Cities had main- 
tained a single large servicing organi- 
zation for all its operating subsidiaries, 
and the personnel of that organization 
was the basis for the staffs of the 
present companies. All the companies 
have their offices in 70 Pine street, 
New York city, a building owned by a 
subsidiary of Cities, 

Our order will require a divestiture 
of all the service companies. Petroleum 
Advisers could not be retained under 
any circumstances, since its primary 
function is to service the oil companies, 
which we have found may not be re- 
tained in connection with any utility 
system controlled by Cities. Electric 
Advisers and Federal Advisers serve 
electric utility companies (and several 
minor gas utility properties) which we 
have found comprise a number of in- 
tegrated systems, none of which may 
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be retained together or in connection 
with the Mid-Continent Gas system. 
Although we reserved jurisdiction on 
these two service companies in the 
Power & Light case with reference to 
Power & Light and Federal, which 
have no holdings of importance other 
than electric utilities, we have conclud- 
ed that such a reservation would serve 
no useful purpose in the case of Cities, 
which has interests predominantly in 
other fields. We shall therefore re- 
quire divestiture of Electric Advisers 
and Federal Advisers, but without 
prejudice to Cities’ right (if it chooses 
to be limited to an electric utility sys- 
tem) to revive or organize a suitably 
adapted service company in accord- 
ance with the provisions of § 13 of 
the act, 15 USCA § 79m. 

Gas Advisers now serves the Mid- 
Continent gas properties, Arkansas 
Gas, and Dominion, and renders spe- 
cial services to Arkansas Natural. 
Since none of the gas utility compa- 
nies may be retained together, Gas Ad- 
visers would obviously have to be 
drastically reduced in size if Cities is 
limited to a gas utility system. The 
record reveals further, however, that 
for many functions Gas Advisers re- 
lies extensively upon other system serv- 
ice companies. Thus, it maintains no 
geological staff of its own, but pro- 
cures geological service from Petrol- 
eum Advisers, while financial assist- 
ance, purchasing advice, and insurance 
service are obtained by arrangement 
with Electric Advisers. In view of the 
provisions of our order we think it 
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advisable to require elimination of Gas 
Advisers, without prejudice to revival 
or creation of a service company adapt- 
ed to the needs of the gas utility system 
to which Cities will be limited.® 


We have outlined, in this opinion 
and in the Power & Light proceeding, 
the integrated utility systems and oth- 
er properties retainable therewith con- 
trolled by Cities. We indicated that 
our order would designate a specific set 
of properties to which Cities must be 
limited, but that opportunity would be 
afforded Cities to choose any other 
system and retainable properties. Our 
order will designate the three compa- 
nies comprising the Mid-Continent Gas 
system. A period of fifteen days will 
be given Cities to petition for leave to 
be limited to any other single integrat- 
ed system (and retainable other prop- 
erties) which we have delimited in this 
or the Power & Light proceeding. 


The Holding Company System of 
Arkansas Natural Gas Corporation 


The standards of § 11(b)(1) are 
to be applied independently to the 
properties controlled by Arkansas Nat- 
ural Gas Corporation, a registered pub- 
lic utility holding company and a sub- 
sidiary of Cities. The following table, 
indented to indicate intercorporate re- 
lations, shows the companies in the 
Arkansas Natural system: 

Arkansas Natural Gas Corporation 

Arkansas Louisiana Gas Company 

Gas Advisers, Inc. 





45 Testimony was introduced to the effect 
that it would be feasible and efficacious to 
combine the four companies into a single unit. 
That testimony, however, is based upon the 
assumption (already shown to be invalid) that 
§ 11(b)(1) would permit Cities to retain the 
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Rocky Mountain electric systems, the Mid- 
Continent Electric system, Cities Service Gas 
Company, Cities Service Oil Company, and a 
number of minor gas utility properties, all in 
addition to the Mid-Continent Gas system. 
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Arkansas Fuel Oil Company 
Arkansas Pipeline Corporation 
Arkana Transit Corporation 
Orange State Oil Company 
Petroleum Advisers, Inc. 

The Penn Wyo Trust 
The Atlantic Oil Company 
The Columbus Oil Company 
The Phebus Oil Company 

Lisbon Gasoline Company, Inc. 

Transark Oil & Gas Company 

Only one of these companies—Ar- 

kansas Louisiana Gas Company (“‘Ar- 
kansas Gas’ )—is a public utility com- 
pany within the meaning of the statute, 
and so it is apparent that the issues of 
retainability of all other subsidiaries 
must be tried with reference to Ar- 
kansas Gas. 


The Utility System of A rkansas Gas 
Arkansas Gas produces and trans- 


mits natural gas, and distributes it at 


retail. In connection with its utility 
business it sells gas appliances. The 
company owns gas leases, wells, and 
other gas production properties, gath- 
ering facilities, transmission lines and 
compressor stations, and distribution 
plants. Gas is also delivered at whole- 
sale to other companies and to large in- 
dustrial customers along the transmis- 
sion lines. As at December 31, 1941, 
Arkansas Gas had a plant and invest- 
ment account of $52,935,654, and for 
the calendar year 1941 the company 
showed gross operating revenues of 
$8,462,759. In the year ended Sep- 
tember 30, 1941, the company pro- 
duced approximately 29 billion cubic 
feet of gas and purchased an addition- 
al 17 cubic feet. 

The production, transmission, and 
distribution properties of Arkansas 
Gas are all located in the same general 


[20] 
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area in the states of Arkansas, Louis- 
iana, and Texas. The main body of 
the area forms a rough triangle, en- 
compassing approximately 31,000 
square miles, with the base of the 
triangle in northern Louisiana and its 
apex in lower Arkansas. Lines run 
west into East Texas and north into 
upper Arkansas. Within this area, 
which has a population of over 1,500,- 
000, the company has 103 distribution 
plants (63 in Arkansas alone), all co- 
Ordinated with the production and 
transmission properties so that at 
all times the requirements of each 
outlet are anticipated and can be 
satisfied. The distributing syst.m is 
divided into 33 field offices, each pos- 
sessing local control, but all subject 
to general codrdinating authority from 
the company’s main offices, located at 
Shreveport, Louisiana. We find that 
Arkansas Gas operates a single inte- 
grated gas utility system. 

We have noted that the production 
and transmission properties are close- 
ly related to the distributing facilities. 
Counsel for the Public Utilities Di- 
vision has advanced the argument that 
only the distribution facilities may 
constitute the “public-utility system” 
and that the production and transmis- 
sion properties, though retainable un- 
der the ‘‘other business”’ standards, are 
nonutility assets and thus not part of 
the utility system proper. Respondents 
take issue with this contention. What- 
ever the merits of this contention, we 
find, in view of our prior discussion, 
that the production and transmission 
properties may be retained together 
with the distribution properties. We 
do not deem it necessary here to de- 
cide whether this is so because the pro- 
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duction and distribution properties are 
part of the single integrated system 
which includes the distribution prop- 
erties, or because they may be re- 
tained as other businesses. 


The Oil Business of Arkansas Natural 


Arkansas Fuel Oil Company (“Ar- 
kansas Oil’) is an Arkansas Natural 
subsidiary which produces, transports, 
and refines crude oil, and markets pe- 
troleum products under the Cities 
Service trade names. The basic issue 
with respect to Arkansas Oil is its 
relation to Arkansas Gas, and in this 
respect the issues are like those present- 
ed in the case of Cities Service Oil and 
Cities Service Gas, the major differ- 
ence being that Arkansas Oil is pro- 
portionately smaller—with respect to 
the utility system—than is Cities Serv- 
ice Oil. 

Arkansas Oil, as of September 30, 
1941, had a plant and investment ac- 
count of $37,251,432, and for the year 
ended December 31, 1940, the gross 
operating revenues of Arkansas Oil 
and subsidiaries were $21,545,454 and 
the net, $430,638. The company owns 
oil leases, pipe lines, a single refinery, 
natural gasoline plants, and other fa- 
cilities incidental to the petroleum busi- 
ness. Its producing fields are located in 
Texas, Louisiana, and Arkansas, 
largely within the area in which 
Arkansas Gas operates, and all its pipe 
lines, gasoline plants (with one small 
exception), as well as its refinery, are 
within that same general arca. 


The company markets refined prod- 
ucts (both at retail and through job- 
bers) in Texas, Louisiana, Arkansas, 
Kentucky, Tennessee, Alabama, Geor- 
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gia, South Carolina, North Carolina, 
Virginia, and Florida. 

Arkansas Oil has eight subsidiaries. 
These are Arkansas Pipeline Corpora- 
tion and Arkana Transit Corporation, 
both transmission companies; Orange 
State Oil Company, a marketing com- 
pany operating in Florida; Petroleum 
Advisers, Inc., a service company ; and 
the following four inactive companies 
owning oil and gas producing proper- 
ties: The Penn Wyo Trust and its 
subsidiaries—The Atlantic Oil Compa- 
ny, The Columbus Oil Company, and 
The Phebus Oil Company. 

The proof adduced to support the re- 
tainability of Arkansas Oil and its sub- 
sidiaries resembles the evidence relat- 
ing to Cities Service Oil discussed in 
detail earlier in this opinion. It shows 
at great length the affinity between oil 
and gas production, the close operating 
relations of Arkansas Oil and Arkan- 
sas Gas, which are under common 
management, the treatment of natural 
gas by the plants of the oil company, 
and a number of operating savings and 
financial advantages achieved by joint 
operation of the two companies. Up- 
on this record the Commission is asked 
to reach the affirmative finding that 
Arkansas Oil and its eight subsidiaries 
are “reasonably incidental, or econom- 
ically necessary or appropriate’”’ to the 
operations of Arkansas Gas. 

In our opinion the same fundamen- 
tal reasons which applied in the Cities 
Service Oil situation apply here to for- 
bid the retention of Arkansas Oil. Al- 
though Arkansas Oil’s assets are 
smaller than those of Arkansas Gas, 
the former is a large, completely uni- 
fied oil company, and it operates a dis- 
tinct and complex business of its own. 
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That business begins with oil pro- 
duction in the field. It includes exten- 
sive gathering and transmission facili- 
ties carrying the crude oil to refining 
properties. Ultimately it reaches the 
point of marketing refined petroleum 
products in the Gulf and other South- 
ern states. All this is sought to be ap- 
pended to the business of distributing 
natural gas at retail. But again, as in 
the case of Cities Service Oil, the link 
at which the oil company is joined to 
the utility is oil production, which is 
merely a portion of the operations of 
the business claimed to be retainable. 
The business as a whole—and we are 
asked to consider it as a whole—can- 
not be said to possess the statutory 
relation to the utility operations of 
Arkansas Gas. 

We could not find otherwise conso- 
nantly with the purposes and history 
of the act. We have considered earlier 
in this opinion the requirements de- 
manded of any business claimed to be 
“reasonably incidental, or economically 
necessary or appropriate” to the opera- 
tions of a public utility system. We 
cannot conclude that the Arkansas Oil 
business meets those requirements. 
Nor can we find, even if we were re- 
quired to read the “second other busi- 
ness” clause as an exclusive standard, 
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that the requirements of the act have 
been met. 


“What do the phrases ‘public inter- 
est’ and ‘proper functioning’ of an in- 
tegrated system in their context [in 
the second other business clause] in 
§ 11(b)(1) mean? It is our view 
that they refer to the stated policy of 
the act to limit the activities of public 
utility systems to activities related ‘to 
economy of management and opera- 
tion’ of the public utility system, and 
the ‘integration and coordination of re- 
lated operating properties.’”’ Re The 
North American Co. (1942) Holding 
Company Act Release No. 3405, 43 
PUR(NS) 257, 281. 

We cannot conclude that the oil 
business of Arkansas Oil, considered 
as a whole, may be retained in connec- 
tion with Arkansas Gas.** Our find- 
ing must apply also to the subsidiaries, 
which concededly are merely adjuncts 
of Arkansas Oil: Arkansas Pipeline 
Corporation, Orange State Oil Com- 
pany, Arkana Transit Corporation, 
The Penn Wyo Trust, The Atlantic 
Oil Company, The Columbus Oil Com- 
pany, and the Phebus Oil Company.“ 
They must be divested, as must the in- 
terest of Arkansas Natural in Petrole- 
um Advisers, Inc., a service company, 
since that company serves only petrole- 
um companies in the system. 





46 The views we expressed previously, with 
respect to the retention of Cities Oil and the 
Mid-Continent Gas properties are pertinent 
here. As a whole the oil business is an in- 
dividual unit, independent of the gas utility 
business and related to it only at one point. 
The evidence shows intimate connection be- 
tween oil and gas production and between gas 
distribution and the conditioning process 
whereby gasoline is extracted from the gas 
after it leaves the wells. However, we have 
included the oil production and gasoline ex- 
traction facilities within the terms of our or- 
der of disposition. We have done so because 
we are unable, as a body predominantly con- 
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cerned with utility operations, to do otherwise 
than regard the oil business as a whole—as 
respondents have asked us to do; and, of 
course, we are limited by this record, formu- 
lated by the respondents on that theory. 

47 Although the brief of Arkansas Natural 
argues that a number of these subsidiaries are 
essential to Arkansas Oil—and in fact one 
company appears to be required, under the 
laws of Texas, for separate ownership of pipe 
line facilities—counsel for respondent stated 
in oral argument that no importance is at- 
tached to the subsidiaries, and they are in 
process of liquidation. 
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Other Nonutility Businesses 

[7] Lisbon Gasoline Company, Inc., 
owns a small gasoline extraction plant 
in East Texas. Transark Oil & Gas 
Company owns and operates a single 
gas well in the state of Wyoming. The 
record contains no evidence that the 
operations of either company are in 
any way related to the utility system of 
Arkansas Gas. Their divestment must 
be ordered. 

Arkansas Gas maintains a “new 
business” department which handles 
the sale of gas appliances and makes 
routine adjustments on such appli- 
ances, so that customers will be able 
to use gas more effectively and econom- 
ically. The purpose of this depart- 
ment, essentially, is to promote com- 
petition with other types of fuel. We 
think this business “reasonably inci- 
dental, or economically necessary or 
appropriate” to the utility operations. 

Arkansas Gas owns 26 per cent of 


the capital stock of Gas Atdvisers, Inc. 
Gas Advisers, as presently constituted, 
is designed to serve the needs of the 
various gas systems now controlled by 
Cities Service Company and is obvi- 
ously too large to be maintained merely 
to serve Arkansas Gas. In addition, it 
is dependent for much assistance upon 
service companies not within the Ar- 
kansas Natural system. We shall 
therefore order elimination of the 
company from the Arkansas Natural 
system, though without prejudice to 
the right to retain or create a service 
company suitably adapted to the needs 
of the utility. 


Conclusions—Arkansas Natural Gas 

Corporation 

Arkansas Natural must limit its op- 
erations to the properties of Arkansas 
Gas (including the “new business’ de- 
partment) and must dispose of all oth- 
er properties now included in the hold- 
ing company system. 
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EVIEW of judgment of Court of Civil Appeals reversing 
R judgment for plaintiff in action to recover for alleged over- 
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1943) 49 PUR(NS) 374, 170 SW(2d) 278. 
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the appellate court to the theory of recovery asserted below, p. 310. 
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Rates, § 110 — Powers of municipality — Delegation. 


2. The power delegated by the legislature to a municipality to regulate rates 
of utilities operating within municipal limits must be exercised by the mu- 
nicipality to which it is intrusted for the benefit of its people and cannot be 
delegated to anybody else, p. 312. 


Rates, § 156 — Reasonableness — Public interest — Maintenance of service. 


3. The public interest in rates is not alone that the rates be reasonable from 
the viewpoint of the individual consumer but that rates be such as fairly to 
insure that the utility can continue to perform its public function, p. 312. 


Discrimination, § 29 — Rates — Deviation from schedule — Effect on other cus- 
tomers. 


4. A utility rate made available, by contract between a utility and a city and 
later by city ordinance, to a given class of customers cannot be made avail- 
able to a customer not of that class simply by the fact that the utility extends 
the rate over a period of years to one or more or other consumers who are 
also not of that class but who, as to material billing factors, are similarly 
situated as the complaining customer, p. 314. 


Reparation, § 23 — Grounds — Discrimination in rates. 


5. A customer who has not been charged more than the rate approved and 
agreed to by the duly constituted governmental agency is not entitled to 
recover for an overcharge by showing that the utility company has discrim- 
inated by making available a more favorable rate for service to other cus- 
tomers who, as to material billing factors, are similarly situated, p. 314. 


Municipalities, § 1—Inferences as to knowledge— Knowledge of employee — 
Rate discrimination. 


6. The fact that a city commissioner who is a customer of an electric utility 
company receives service at discriminatory rates does not raise inferences or 
implications as to a tacit agreement by the city commission to rate altera- 
tions, as the favored commissioner is bound by his official obligation to im- 
part information that such unlawful inferences were being extended, and if 
he failed to do so, it cannot be said that his knowledge is the city’s knowl- 
edge, p. 315. 
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suit is a controversy between the pe- 
titioners, Louis Kousal and Ed Kou- 
sal, and the respondent, Texas Power 
& Light Company, concerning charges 
made and collected by the latter for 
electric current furnished petitioners 
for lighting purposes from January 1, 
1918, to October 31, 1938. Ona jury 
verdict, favorable to the Kousals, the 
trial court rendered judgment in their 
favor for $7,288.44. That judgment 
was reversed by the court of civil ap- 
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peals and the cause rendered for the 
respondent, Associate Justice Hale dis- 
senting. (1943) 49 PUR(NS) 374, 
170 SW (2d) 278, 288. 

[1] Much of the dispute in this 
court relates to the nature of the cause 
of action pleaded and proved by peti- 
tioners in the trial court and asserted 
by them in the court of civil appeals. 
Respondents contend that petitioners 
are urging here a theory different 
from that advanced in the courts be- 
low. It is necessary to determine that 
question first, because litigants are re- 
stricted here to the theory of recovery 
asserted below. Safety Casualty Co. v. 
Wright (1942) 138 Tex 492, 160 SW 
(2d) 238, 245. 

The Kousals alleged that the de- 
fendant utility was supplying electric 
power and current to its customers in 
Waco first under a contract with the 
city and thereafter under an ordinance 
passed by the city’s board of commis- 
sioners, which adopted schedules of 
rates applicable to various classes of 
consumers of power and current in 
the city; that, under both the contract 
and the ordinance, the utility agreed 
and was required to furnish power un- 
der the general power rate, which it 
designated as the F—1; that it “has 
had only one printed form of F—1 
rate, which by its terms has provided 
that it was a power rate’; that the 
F—1 schedule was available to all 
power consumers having as much as 
one horsepower connected and operat- 
ed as much as one hour per week. 
They alleged, further, that the utility 
owed them the duty “to furnish power 
and current and billing schedules with- 
out arbitrarily, unjustly, and unlaw- 
fully discriminating” between them 
and other power and current consum- 
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service or rates. 
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ers being rendered similar service 
under similar circumstances—that is, 
it owed them “the duty of operating 
its business without unlawfully and 
unjustly discriminating,” either as to 
They alleged that, 
as operators of a wholesale and retail 
fish and meat market, they used a con- 
siderable amount of machinery and 
equipment driven by electric motors 
and that, therefore, they were indus- 
trial power consumers within the con- 
templation of the aforesaid contract 
and ordinance and within the contem- 
plation of the rates, rate schedules, 
billing practices, and designations of 
the utility; that, nevertheless, the util- 
ity “unlawfully and unjustly discrimi- 
nated” against them in not placing 
their market on the F—1 schedule as to 
the electric current consumed by them 
for both power and lighting; that this 
alleged discrimination arose from the 
fact that it was billing eleven named 
concerns in Waco on the F—1 as to 
both their power and light consump- 
tion, which concerns were being served 
under similar and like circumstances 
as were the Kousals. Their prayer 
was for recovery of the difference be- 
tween what they paid during the time 
in question with their power consump- 
tion billed on the F—1 and their light- 
ing consumption on another rate and 
what they would have paid had they 
been billed on the F—1 rate as to both 
power and lights. (Italics ours.) 
Their theory of recovery is further 
disclosed by the very first special issue 
submitted to the jury, namely, “Do 
you find from a preponderance of the 
evidence if any, that in January of 
1918, the Texas Power and Light 
Company was billing some one or 
more of the electricity consumers in 
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the city of Waco on the F—1 rate 
as to their entire electric bill, both 
power and lights”? This was followed 
by issues designed to determine 
whether these other “such consumers, 
if any” had billing factors similar to 
those of the Kousals’ market. (Italics 
ours. ) 

It is apparent, therefore, that the 
Kousals took the position in the trial 
court that the F—1 power rate was 
applicable to both their power and light 
consumption, not because it had been 
approved and adopted by the city of 
Waco as a power and lighting rate, 
but because the utility, through the 
action of some of its agents, had so 
applied it to eleven other designated 
consumers or to “some one or more” 
of them. Any doubt that such was 
their contention is wholly dispelled by 
statements made by their leading coun- 
sel in his argument before the jury. 
For example, he said, ““They (the util- 
ity) know that if they had wanted to 
change this F—1 rate so as to make 
it applicable to the power and lights 
for the picture shows, or anybody 
else, so that they could prefer them 
over Mr. Louis Kousal, all they had 
to do was to go down to the board of 
commissioners of the city of Waco 
and get permission to do it.” Again, 
he said, ““They (the utility) have had 
an F—I1 rate that they know they 
couldn’t change without authority of 
the commissioners of the city of Waco 
and they haven’t made any effort to 
change it.” And, further, he said, 
“The court is not asking you what 
Mr. Blair (head of the utility’s rate 
department) might have done, be- 
cause if he wanted to he could have 
changed this F—1 rate any way on 
earth he wanted to do it, if the city 
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would permit him to do it.” (Italics 
ours. ) 

That they did not change that posi- 
tion-in the court of civil appeals ap- 
pears from the following quotation of 
the second and third paragraphs of the 
“Statement of the Nature of the 
Case,” made in the brief filed by them 
as appellees in that court: 

“The rate involved in this cause 
was designated by the Texas Power & 
Light Company as the F—1, common- 
ly known as the franchise power rate, 
since the same was available by the 
contract between the appellant and the 
city of Waco, and the ordinances 
which succeeded said contract, to all 
power consumers in the city of Waco 
having as much as one horsepower of 
connected load which was operated as 
much as one hour per week. 

“The theory upon which the plain- 
tiffs sought and were allowed recovery 
in this case was that the Texas Power 
& Light Company discriminated 
against them, in that the F—1 rate 
was applied to other customers situated 
the same and similarly as plaintiffs, in 
so far as the application clause was 
concerned, on their entire electric bill, 
both power and incidental lighting, 
while the defendant failed and refused 
to make the same character of appli- 
cation to these plaintiffs under the 
same rate. (It appeared that the com- 
pany did in fact make such application 
to plaintiffs’ business for a period of 
about four months, but failed as to 
the balance of the period in question. ) 
It was contended by the plaintiffs that 
no new classification or charge under 
the F—1 rate was made, as required 
by the contract between the Texas 
Power & Light Company and the City 
of Waco and the ordinance succeeding 
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said contract justifying the prefer- 
ment of such customers, but that the 
same was pure discrimination.” (Ital- 
ics ours. ) 

Then, in their first counter proposi- 
tion, they point out that the contract 
and ordinance provided “the method 
by which the Texas Power & Light 
Company could change any of its pub- 
lished rates, and required the amend- 
ments to be filed with the city”; and 
then they assert that “the undisputed 
evidence shows that appellant did not 
design and file with the city a sepa- 
rate F—1 rate applicable only to the 
consumers shown to be preferred in 
the billing under the F—1 rate.” 

[2, 3] Thus is asserted a theory of 
recovery which we think finds no sup- 
port in the basic principles governing 
utility rates and rate making. It is 
axiomatic that there is a public inter- 


est in the rates charged by public util- 


ities for their services. That interest 
is not alone that the rate be reasonable 
from the viewpoint of the individual 
consumer but that it be such as fairly 
to insure that the utility can continue 
to perform its public function. Util- 
ity rates, therefore, must be fixed with 
a view to the consumer’s interest on 
the one hand and to the public’s inter- 
est in the continued existence of the 
utility on the other. Because of this, 
fixing and regulating utility rates is 
said to be a governmental function in- 
herent in the state. It is legislative 
in character, but the legislature may 
delegate the power to rate making 
governmental agencies or to municipal 
corporations as to utilities operating 
within the limits of such municipal 
corporations. Texas-Louisiana Power 
Co. v. Farmersville (Tex Com App 
1933) 67 SW(2d) 235. But, when 
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so delegated, it must be exercised by 
the agency or municipality to whom it 
is intrusted for the benefit of its peo- 
ple, and they cannot delegate it to any- 
body else. Green v. San Antonio 
Water Supply Co. (Tex Civ App 
1917) 193 SW 453. This power of 
regulation the legislature has con- 
ferred on “Home Rule” cities by Art 
1175(12), Vernon’s Texas Civil Stat- 
utes, which also prescribes that such 
cities may “from time to time alter or 
change such rules, regulations, and 
compensation.” See, also, Art 1119, 
Ibid. 

Article 262, of the charter of the 
city of Waco, provides that its board 
of Commissioners “shall have power 
to determine, fix, and regulate the 
charges, fares or rates of any ; 
corporation enjoying the 
franchise, or exercising any other pub- 
lic privilege and may 
from time to time, alter or change such 
rules, regulations, and compensation.” 
On October 6, 1911, it made a con- 
tract, effective January 1, 1912, and 
for a period of ten years thereafter, 
with Waco Electric & Gas Company, 
respondent’s predecessor, by which 
that company agreed to furnish to the 
citizens of Waco “the most approved 
service for electric lighting, heat and 
power . . . atthe following rates.” 
Then under the designation F—1 ap- 
peared the following: “The rate to the 
public for power shall be as follows.” 
Then followed a price graduated on 
kilowatt-hour monthly consumption. 
The Texas Power & Light Company 
assumed the obligations of that con- 
tract in 1912, and in 1922 entered into 
a new contract with the city whereby 
it agreed that, for a period of ten 
years, beginning January 1, 1922, the 
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rate to the public for power should be 
on Schedule F—1 at a price graduated 
on kilowatt-hour monthly consump- 
tion. Then the contract provided that 
the agreed rates might be changed or 
revised either by application by the 
utility to the city commission or by 
the city, upon its own motion, after 
notice to the utility and a hearing. In 
this connection it was provided: “For 
the purpose of fixing a rate or rates 
as herein provided, the company may 
from time to time prepare and file with 
the Board of Commissioners schedules 
of rates based upon a reasonable re- 
turn, as above provided, and shall at 
the same time furnish said Board of 
Commissioners such information as it 
may require relating to its property 
hereunder and the fair valuation there- 
of, together with the operating ex- 
penses and the approximate cost of 
electricity delivered to customers. 
Within sixty days from the date of 
filing such schedule said Board shall, 
by appropriate action, either approve 
or disapprove same in whole or in part 
and shall so notify the company in 
writing. Failure by the Board to so 
notify the company of its approval or 
disapproval of such schedule within 
sixty days from the filing thereof shall 
be construed as an affirmative approval 
thereof by said Board.” In 1930 the 
city passed an ordinance fixing the 
rates for domestic and commercial 
consumers of electricity according to 
schedules attached to the ordinance, 
effective January 15, 1931. The par- 
ties agreed that the five rate schedules 
referred to in the ordinance as at- 
tached, although not in fact attached, 
were filed and became, therefore, a 
part of the ordinance. They included 
Rate MS—1, as the Commercial 
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Lighting Rate, and Rate F—1 as the 
Franchise Power Rate. No rate was 
ever filed with the city authorities 
making this F—1 rate available to 
electricity consumed by the people of 
Waco for lighting at any time during 
the period in question, nor did the util- 
ity make any application to the city 
commission for permission so to 
change or revise that rate, as its con- 
tract with the city required as a predi- 
cate for such action. Therefore, as 
Kousals’ counsel correctly stated to the 
jury, the utility “had an F—1 rate 
that they know they couldn’t change 
without authority of the commission- 
ers of the city of Waco and they 
haven’t made any effort to change it” ; 
it had a rate which it could not change 
“so as to make it applicable to the 
power and lights for the picture 
shows, or anybody else,” without the 
city’s permission. (Italics ours.) 
Hence it is clear, we think, that the 
F—1 rate, established both by contract 
and by ordinance, was meant to be 
applied only to power consumption. 
Its very terms exclude any idea that 
it was to be applied to electricity used 
for incidental lighting. The distinc- 
tion is well recognized by the authori- 
ties, because “valid reasons may exist 
for different rates for current fur- 
nished for lighting purposes from that 
for power purposes.” St. Paul Book 
& Stationery Co. v. St. Paul Gaslight 
Co. 130 Minn 71, PUR1915D 474, 
153 NW 262, 264, LRA1918A 384, 
Ann Cas 1916B 286. And see Peo- 
ple ex rel. Perceval v. Public Service 
Commission, 163 App Div 705, 148 
NY Supp 583. Therefore, since the 
city commission of Waco, exercising 
the delegated legislative power of fix- 
ing the several rates to be charged by 
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the utility for its several services to 
the people of that city, fixed the F—1 
rate as exclusively a power rate, we 
must presume that it found that there 
were valid reasons why that rate 
should not be extended to include 
lighting. Other rates were fixed for 
lighting consumption, and the Kousals 
make no complaint as to them; their 
only grievance is that, except for a 
few months of the time in question, 
the F—1 rate was not applied to their 
consumption for lighting as well as to 
that for power. Therefore, the F—1 
was the lawful rate for power, where- 
as other and different rates were law- 
ful for lighting. 

[4, 5] So we come to the control- 
ling question to be decided here. Can 
a utility rate, made available by con- 
tract between the utility and a city and 
later by an ordinance of that city to a 
given class of customers, be made 
available to a customer not of that 
class simply by the fact that the utility 
extends the rate, over a period of 
years, to “one or more” or “other” 
consumers who are also not of that 
class but who, as to material billing 
factors, are similarly situated as the 
complaining customer? To answer 
that question in the affirmative would 
mean that the value of utility service 
is to be measured not by a rate fixed 
in the public interest by governmental 
action but by whatever figure might 
result from secret misuse and abuse 
of that rate by agents of the utility 
in the interest of a few favored cus- 
tomers. It would take from the legis- 
lature or its delegate the function of 
rate making and invest the same in 
the utility itself. Here the utility had 
a solemn contract with the city pro- 
viding, first, that the F—1 rate should 
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be applied to power consumption, sec- 
ond, that that rate could be changed 
or revised only by the city commission, 
either on its own motion, after no- 
tice and hearing, or on proper appli- 
cation of the utility. And it is 
admitted that no such revision of the 
F—1 rate was ever made, attempted, 
or requested. Yet we are asked to say 
that the rate can be extended to light- 
ing consumption by the utility’s un- 
lawful and wrongful action in apply- 
ing that rate to the lighting consump- 
tion of a few other customers—eleven, 
according to the Kousals’ petition, 
“others,” according to their brief; 
“one or more,” according to the 
court’s charge—whose billing factors 
were similar to those of the Kousals’ 
market. We are asked to say that a 
new classification or charge can be 
made under the agreed F—1 rate by 
the unlawful preferment of a few cus- 
tomers, when no such new classifica- 
tion or charge was ever made as re- 
quired by the contract and ordinance 
above described. That is precisely 
what we would say if we should hold 
that the Kousals’ damage can be meas- 
ured by the difference between the law- 
ful rate collected from them by the 
utility and the lower rate unlawfully 
collected by the utility from a few 
other customers similarly situated. To 
paraphrase the language of the Su- 
preme Court of the United States in 
Pennsylvania R. Co. v. International 
Coal Min. Co. (1913) 230 US 184, 
57 L ed 1446, 33 S Ct 893, Ann Cas 
1915A 315, to approve such a conten- 
tion and thus arbitrarily measure dam- 
ages by undercharges would create a 
legalized but endless chain of depar- 
tures from the fixed F—1 rate. It 
would extend the effect of the utility’s 
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original wrong and thus destroy the 
equality and certainty of rates. There- 
fore, we are constrained to hold that, 
although the case made by the Kousals 
does show unlawful discrimination 
and preference by the utility of other 
similarly situated customers, it does 
not show that the Kousals were 
charged more than the rate approved 
and agreed to by the duly constituted 
governmental agency, hence that they 
failed to establish a cause of action for 
overcharge. See Woodhouse v. Rio 
Grande R. Co. (1887) 67 Tex 416, 
3 SW 323; Cock v. Marshall Gas Co. 
(Tex Civ App 1920) 226 SW 464; 
Postal-Teleg.-Cable Co. v. Associated 
Press, 228 NY 370, PUR1920E 1, 
127 NE 256; Interstate Commerce 
Commission v. United States ex rel. 
Campbell (1933) 289 US 385, 77 L 
ed 1273, 53 S Ct 607; Davis v. Port- 
land Seed Co. (1924) 264 US 403, 
68 L ed 762, 44 S Ct 380; Pennsyl- 
vania R. Co. v. International Coal 
Min. Co. supra, and the many authori- 
ties cited in those cases. In cases of 
unlawful discrimination, like this, the 
utility customer is not without remedy 
but his remedy is to sue for the special 
damages, if any, that he suffers by rea- 
son of such discrimination. See Cock 


v. Marshall Gas Co. supra; Davis v. 
Portland Seed Co. supra; Seaberg v. 
Raton Pub. Service Co. (1939) 43 
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NM 161, 87 P(2d) 676; Boerth v. 
Detroit City Gas Co. (1908) 152 
Mich 654, 116 NW 628, 18 LRA 
(NS) 1197; 43 Am Jur Public Utili- 
ties and Services, § 177, and authori- 
ties there cited. 

[6] Since the question decided con- 
trols this case, it is unnecessary to de- 
cide any other of the numerous propo- 
sitions advanced in the several briefs 
and arguments filed, except the sug- 
gestion by the Kousals that one of the 
city commissioners was the owner of 
a picture show included as one of the 
eleven alleged preferred customers, the 
inference being that his knowledge of 
that departure from the agreed rate 
was a tacit agreement by the city com- 
mission to its extension to both power 
and light consumption. The favored 
commissioner was bound by his official 
obligation to impart information that 
such unlawful preferences were being 
extended by the utility to the board of 
commissioners. 43 Am Jur Public 
Officers, § 261. Since he failed to do 
so, it cannot be said that his knowl- 
edge was the city’s knowledge, and no 
inferences or implications can arise 
therefrom as against the city commis- 
sion. 

It follows that the judgment of the 
court of civil appeals is affirmed. 

Opinion adopted by the Supreme 
Court. 
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Thomas Connor 


The Scranton Blectric Company 


Complaint Docket No. 13934 
May 16, 1944 


"Shen against electric rate charged complainant and 
against refusal to reconnect service in absence of specified 
payment; complaint dismissed. 


Discrimination, § 45 — Electric rates — Different rates for customers on same line. 


1. Unjust discrimination does not result from an electric company’s fur- 
nishing service to a customer removed from one line and connected to an- 
other at the lower rate established for the former line, while charging 
higher rates to other customers on the latter line pursuant to lawful tariffs, 
where the connection of the allegedly preferred customer’s service to the 
existing line was purely an expedient dictated by the company’s operating 


practice, p. 316. 


Rates, § 212 — Validity of rate contract — Conflict with filed tariffs. 


2. Any oral or written agreement between a public utility and a customer 
for a rate other than the prescribed tariff on file with the Commission is 


invalid, p. 317. 


(BucHANAN, Commissioner, dissents.) 


By the Commission: On Au- 
gust 27, 1943, Thomas Connor filed a 
complaint against The Scranton Elec- 
tric Company, respondent, alleging 
that respondent charged complainant 
rates in excess of those charged other 
patrons on the same line in that dis- 
trict; that the charges are illegal, un- 
just, and discriminatory; and that re- 
spondent refused to reconnect the elec- 
tric service to his summer cottage in 
Roaring Brook township, Lackawanna 
county, unless complainant paid a 
minimum of $36 per year. 

Complainant testified that in 1930 
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he granted respondent a right of way 
over his property in Roaring Brook 
township, Lackawanna county, for 
the construction of an electric line to 
serve the neighboring property of Dr. 
P. L. Gibbons with the understanding 
that service would be furnished to 
complainant at any future date, 
should he elect to wire his cottage and 
accept service. 

[1] Prior to the construction of the 
Gibbons’ extension, Moscow Electric 
Company, predecessor to The Scran- 
ton Electric Company, was furnishing 
electric service to one Frank Legg 
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from a line on Spring Lane street. 
When the Gibbons’ extension was con- 
structed in 1930, respondent removed 
the Legg extension and connected 
Legg to the Gibbons’ extension. Re- 
spondent states that this reconstruc- 
tion was necessary to eliminate a line 
crossing. Prior to and since recon- 
struction, Legg was furnished serv- 
ice at respondent’s standard minimum 
rate established for the former line of 
50 cents per month minimum. There- 
fore it appears that the connection of 
Frank Legg’s service to the Gibbons’ 
line was purely an expedient dictated 
by respondent’s operating practice 
and we are of the opinion that the in- 
clusion of Frank Legg’s service con- 
nection to this line in no way affected 
the determination of minimum 
charges. The only other consumer 
on the extension is Dr. Gibbons, who 


is paying a monthly minimum charge 
of $3 the same as charged complain- 
ant. 


[2] Complainant testified that in 
1936 he wired his cottage and made 
application to respondent for service, 
at which time it was agreed orally with 
respondent’s representative that serv- 
ice would be established and discon- 
nected as desired by complainant with 
no further charges during the remain- 
ing months of the year. On July 21, 
1936, Mrs. Thomas Connor, wife of 
complainant, signed an application for 
service at the Connor cottage provid- 
ing for the payment of a $3 monthly 
guaranty for an initial period of three 
years and thereafter for successive 
periods of one year. 

Electric service was established to 
the Connor summer cottage for the 
following periods: August 17, 1936, 
disconnected October 24, 1936; July 
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22, 1939, disconnected November 24, 
1939; June 19, 1940, disconnected 
September 15, 1940; and July 14, 
1941, disconnected August 23, 1941. - 

During the periods from August, 
1936, to August, 1941, complainant 
was billed at the rate of $3 for each 
month of service furnished and, de- 
spite the signed contract, respondent 
made no charge for the periods be- 
tween disconnection and reconnection 
dates for service or meter connection. 

When complainant made applica- 
tion in the spring of 1942, he was 
refused service unless he signed an 
agreement to take service in accord- 
ance with respondent’s filed tariff which 
provides for a monthly payment of $3 
for twelve consecutive months. 

Respondent admitted that, through 
error, complainant was billed only 
for the months of service furnished, 
although the record shows that three 
separate contracts were made over a 
period of five years. The company’s 
Rate R. E. (Line Extension Rule) 
contained in its Tariff Pa. P.U.C. No. 
16 provides that monthly minimums 
shall remain in effect continuously 
during the term of the contract which, 
in the instant proceeding, covered the 
3-year period from July, 1936, to 
July, 1939, and one-year periods there- 
after. 

It appears from the facts as pre- 
sented that from 1936 to 1941, inclu- 
sive, complainant received electric 
service at his summer cottage at terms 
considerably less than those provided 
in respondent’s filed tariff. 

The fact that respondent failed to 
bill complainant the monthly min- 
imums for the entire contract period 
is evidence that some arrangement 
was present between the parties with 
53 PUR(NS) 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


discrimination in favor of complain- 
ant; therefore, we must admonish re- 
spondent to conduct its promotional 
activity in such manner as to leave no 
misunderstanding as to the intent and 
meaning of written contracts signed 
by consumers. Any oral or written 
agreement between the parties for a 
rate other than the prescribed tariff 
on file with the Commission is invalid. 

After full investigation of the mat- 
ters and things involved, we are of 
the opinion and find that the min- 
imum charge demanded of complain- 
ant in order to receive service on this 
line extension is in accordance with 
respondent’s filed tariff and that no 
discrimination presently exists with 
respect to the application of tariff 
rates to customers on the line exten- 
sion serving the complainant; there- 
fore, 

Now, to wit, May 16, 1944, it is 
ordered: ‘That the complaint be and 
is hereby dismissed. 


The Chairman, being absent, did 
not participate in the vote on this or- 
der. 


Commissioner Buchanan files a dis- 
senting opinion. 


BUCHANAN, Commissioner, dis- 
senting: The Scranton Electric Com- 
pany Rate R. E. (Line Extension 
Rule) contained in its Tariff Pa. 
P.U.C. No. 16 provides for monthly 


minimums to be charged. The com- 
pany has attempted to apply this 
tariff under the line extension rule to 
the complainant, Thomas Connor, and 
to Dr. P. L. Gibbons at $3 minimum 
per month but at the same time has 
charged Frank Legg the standard 
minimum of 50 cents per month al- 
though Legg received service from the 
same line extension as the other two 
customers. 

The case seems to me to fall clearly 
within § 304 of the Public Utility Law 
and, on the facts, unjust discrimina- 
tion between customers of the same 
class has been proven. The line from 
which service is delivered to all three 
consumers was constructed by the 
company under the line extension rule. 
The fact that one customer, Legg, 
was of another class at the time of 
connection thereto does not waive the 
line extension rule as to him. If it 
does and he is eligible for the standard 
minimum rate, the line extension rule 
must be waived as to all of the remain- 
ing customers on the line. For, by 
virtue of the fact that all three cus- 
tomers are connected to a line con- 
structed under a specific rule, such 
fact in itself places all within the same 
class until the rule is abrogated as to 
all. Otherwise discrimination is 
present. 

I, therefore, disagree with the find- 
ing of the majority. 
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Public Utility Commission 


Railway Express Agency, Incorporated 


Complaint Docket No. 11288 
April 18, 1944 


ROCEEDING to determine whether railway express agency has 
Priotated law and incurred penalties and forfeitures by trans- 
porting property as agent for railroads; proceeding terminated 
without prejudice. For court decision preceding such action, see 


(1939) 134 Pa Super Ct 405, 28 PUR(NS) 508, 4 A(2d) 176. 


Certificates of convenience and necessity, § 2 — Proceeding relating to violation — 
Dismissal during war. 

Termination without prejudice of a proceeding instituted against a railway 
express agency performing an unauthorized pick-up and delivery service 
as agent for various railroads was held to be appropriate during wartime, 
when all transportation agencies were under great strain in the perform- 
ance of their patriotic duty to provide for the carriage of goods necessary to 
the war economy. 


(BucHANAN, Commissioner, dissents.) 
¥ 


By the Commission: This pro- Pa PUC 129, 24 PUR(NS) 297) 


ceeding was instituted by the Public 
Service Commission of the common- 
wealth of Pennsylvania on October 
26, 1936, “for the purpose of deter- 
mining whether Railway [Express 
Agency, Inc. has violated the provi- 
sions of The Public Service Com- 
pany Law and has thereby incurred 
penalties and forfeitures provided by 
law.” The particular operation in- 
volved was: motor truck pick-up and 
delivery of freight in less than car- 
load lots by the respondent acting as 
agent for various railroads. On 
March 28, 1938, an order issued (18 
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directing respondent to cease and de- 
sist from the service unless and until 
it secured an appropriate certificate of 
public convenience. Appeal from this 
order resulted in a return of the record 
to the Commission “for rehearing 
and for a determination of the mat- 
ters in controversy in harmony with 
this opinion.” Railway Express 
Agency v. Public Utility Commission 
(1939) 134 Pa Super Ct 405, 28 
PUR(NS) 508, 4 A(2d) 176. 

All of the transportation agencies 
of the nation are now under great 
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strain in the performance of their 
patriotic duty to provide for the car- 
riage of goods necessary to our war 
economy, and we deem it appropriate 
to terminate this proceeding without 
prejudice to its reopening when the 
present abnormal conditions have set- 
tled into a pattern which may be re- 
garded as more than temporary. The 
evidence now of record has only an 
historical value, but it will be avail- 
able for incorporation in any new pro- 
ceeding initiated by the Commission 
or an individual complainant in so far 
as it may be relevant to such new pro- 
ceeding. 

BUCHANAN, Commissioner, dis- 
senting : 

The closing of this case “without 
prejudice to its reopening when pres- 
ent abnormal conditions have settled 

.’ means closing this case— 


period. 

This Commission has absolutely no 
intention of ever reopening the matter 
and has accepted as law, dicta of the 
superior court in Railway Express 


Agency v. Public Utility Commission, 
supra, as to the scope of the Express 
Agency operations intended by the 
Commission when the Railway Ex- 
press Agency, Inc. certificate was 
granted in 1929. Private enterprise, 
initiative, and progress in developing 
other methods of transporting ex- 
press articles will be strangled by this 
monopoly handed by judicial fiat to 
the railroads whose basic interest is to 
protect the “rails” against other 
forms of transportation. 

This Commission never had any in- 
tention whatsoever of granting com- 
plete license to Railway Express 
Agency, Inc. to carry “railway” ex- 
press by air or motor carrier which 
forms of transportation were practical- 
ly unknown at the time of the original 
Commission action in 1929. Public 
Service Commission v. Railway Ex- 
press Agency (1933) 12 Pa PSC 
281; Delaware Valley Transp. Co. v. 
Railway Express Agency (1933) 12 
Pa PSC 777; Terminal Transp. Co. 
v. Railway Express Agency (1936) 
15 Pa PSC 309, 16 PUR(NS) 518. 
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MANAGEMENT - LABOR 


y in- —The 5th War Loan Drive is still on. July 29th 
is the last payday in the drive. 
com- | The U.S. Treasury has set the overall goal at 
oress $16,000,000,000-$6,000,000,000 from individ- 
| uals alone. This isthe biggest sum ever asked of 
e€x- | the American people—and it must be raised! 
hich Keep fighting. Tighten up your Sth War Loan 
‘ Drive organization. Step up your solicitation 
ical- | temas — Drivelt Drivelt! Hit your Plant 
rj | uota’s mark with a bang that'll pro- 
inal 90% claim to all the world that the U. S. Home 
tblic | Front is solidly in back of the Fighting Front. 
Ex. Need help? Need ideas? Call on the Chair- 
. S C | man of your War Finance Committee. 


. Vz | Here’s the 
fe | Quota Plan: 


Co. | | 
average % 
36) of chase per hap rs deductions made dur; 
| a’ . + 
18. ee r Payracoounting period will be 
Pes ard the plant quota. to contribute toward 


cted r . 
loyees are expe ner agen 
3. Employ the cash quote. Eyoht ap By 
= deductions. 3—By extr 
we plus cash. 








lish ed on the basis 
1. Plant quotas — to be ootntnot maturity value) 


installment 
eiiment eer £0. —1,000 Employees 
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w DUE = $100,000 Cash Quo 
arPayrolldeductions = ised 
ring the eight week'Y = 77,000 (to be rais? ) 
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The Treasury Department acknowledges with 
appreciation the publication of this message by 
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This is an official U.S. Treasury adv ri i 
are y adv.—brepared under the auspices of Treasury Depart 
and War Adv. Council : papas 


























“ih Industrial Progress 


Selected information about products, supplies and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


Clearing House for Rural 
Electrification Information 


HE Farm Journal announces the estab- 
lishment of a central bureau for the col- 
lection and dissemination of information about 
electricity and its relationship to agriculture. 
This bureau, operating under the name 
“Rural Electrification Information Exchange,” 
will collect, analyze, and index all informa- 
tion now available on the uses of electricity on 
the farms. This data will be available on re- 
quest to manufacturers, advertising agencies, 
wholesalers, farm electrical dealers, utilities, 
all REA agencies and cooperatives, agricul- 
tural schools, experimental stations, county 
agents, the press and others. This service will 
be extended to farmers in an effort to help 
them meet individual electrification problems. 
The exchange, which is located at 420 Lex- 
ington Ave., New York city, is under the 
direction of Frank E, Watts, whose experi- 


Maximum HS 
removal per [b. 
of Oxidel 


, @ Lavino Activated Oxide is 
made specifically for maximum sulphur re- 
moval...is not just a ‘‘satisfactory” purifying 
medium merely by virtue of incidental 
properties, but is made especially for maximum 
capacity and activity, maximum trace removal 
and shock resistance. As such, we do not believe 
you will find Lavino Activated Oxide has 
any close rival — comparing cost, comparing 
performance and comparing savings. 


We'll be glad to tell youall about its remarkable 
record; just*write a note on your letterhead to 


E, J. Lavino and Company 


VeRINON 1528 Walnut St. 
ACTIVATED" | 


ty a a 
441-3 * 


Philadelphia 


Penna. 


JULY 20, 1944 


ence in the electrical industry extends back 
over 36 years. He has been associated with 
Farm Journal for the past three years as an 
executive assistant specializing in the study of 
farm electrification. 


Addressograph-Multigraph 
Promotes Two Engineers 


ce promotion of Lester F. Mitchell to 
manager of engineering and of Franklin 
E. Curtis to chief engineer of the Addresso- 
graph-Multigraph Corporation was  an- 
nounced recently by E. F. Richter, vice presi- 
dent and general manager. 

Both of the engineers started by learning the 
tool maker’s trade. Mr. Mitchell, formerly 
chief engineer of the office equipment manu- 
facturing company, will be able to devote more 
of his attention to directive duties in his new 
position, according to the announcement. He 
joined the company as chief engineer in 1932, 
coming from the National Cash Register Co. 
at Dayton. 

Mr. Curtis, who succeeds Mr. Mitchell as 
chief engineer, joined the company after 
spending several years in engineering work fol- 
lowing World War I. 


Chester E. Haring to Direct 
C.E.D. Marketing Research 


C- E. HartneG, former. vice president 
and director of marketing for Batten, Bar- 
ton, Durstine & Osborn, and previousiy market 
research director for Fuller & Smith & Ross 
Advertising Agency, has assumed active charge 
of the postwar marketing research project 
of the Committee for Economic Development. 
The announcement was made by T. G. Mac- 
Gowan, manager of the Marketing Research 
Department of Firestone Tire & Rubber Com- 
pany, and chairman of the C.E.D. marketing 
committee. 

Mr. MacGowan announced at the same time 
the appointment of J. L. Barrett as assistant 
director of the project. Mr. Barrett was until 





“MASTER*LIGHTS" 


© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights 
© Hospital Emergency Lights 


CARPENTER MFG. CO. 
17 Mas ERSLICHT= MAKERS” 
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Johns-Manvillle Insulations 


a 


FOR TEMPERATURES TO 600° F. J-M 85% Magnesia 
has been for many years the most widely used block 
and pipe insulation for temperatures to 600° F. and, 
incombination with Superex, for higher temperatures. 
Maintains high insulating efficiency. Standard block 
sizes 3"x 18", 6" x 36" and 12" x 36"; from 1" to 4" thick. 


INSULATION FOR TEMPERATURES TO 1900° F. 
J-M Superex Blocks have long been standard for this 
service. High heat resistance, low thermal conductivity. 
Sizes 3" x 18", 6" x 36" and 12" x 36"; from 1" to 4" thick. 


FOR STEAM LINES UP TO 700°F. J-M Asbesto-Sponge 
Felted Pipe Insulation is recommended where maximum 
efficiency, high salvage and resistance to abuse are 
essential. For temperatures over 700°, used in combina- 
tion with Superex. It is available in 3-ft. lengths, from 
1" to 3" thick, for standard pipe sizes. 


FURNACE INSULATION UP TO 2600° F. J-M Insu- 
lating Brick and Insulating Fire Brick are available 
in 7 types, with temperature limits ranging from 1600° 
F. to 2600° F. All provide light weight, low conductivity. 


JORUN S - MAIN V TRIS | crore see 


tion line, write for Catalog GI-6A. 


Johns-Manville, 22 East 40th 
Industrial Insulations are WAS 


OR EVERY TEMPERATURE ... FOR EVERY SERVICE 
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recently administrative engineer with the busi- 
ness engineering firm of George S. May of 
Chicago and New York. 


Plymouth Appoints Case 
As Ad Manager 


Fp gc of Storrs J. Case as advertis- 
ing manager for Plymouth division of 
Chrysler Corporation has been announced by 
Joseph E. Bayne, Plymouth general sales man- 
ager. He will assume his duties immediately. 

Mr. Case has been in automotive sales, pro- 
motion and advertising work since 1923. He 
joined Chrysler in 1939 as merchandising man- 
ager of the De Soto division. In 1941 he was 
appointed to the staff of A. vanderZee, vice 
president of Chrysler Corporation and comes 
to Plymouth from that office. 


C.W.E.A. Appoints D.J. DeBoer 
To Direct Its Activities 


ILEY Brown, president of the Copper 

Wire Engineering Association, an- 
nounces the appointment of D. J. DeBoer as 
director of that association, with headquar- 
ters at 506 Olive Street, St. Louis, Mo. Mr. 
DeBoer has had an interesting career in the 
field of electricity and is exceptionally well 








DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











qualified for his new assignment. The 
C.W.E.A. makes available to the R.E.A., engi- 
neers and co-ops, technical information cover- 
ing the use of Copper and Copperweld-Copper 
Conductors. 


All-Plastic Goggles 


lel all-plastic goggles, ‘““Looks,” have been 
announced by Mine Safety Appliances 
Company. “Looks” goggles, featuring light 
weight, wide vision and comfort; are suitable 
for both men and women, and provide com- 
fortable, durable protection for the eyes, ac- 
cording to M. 

Designed w ith indiwidiens eye cups molded to 
fit the facial contours, these goggles provide 
a close yet comfortable seal around the eye 
orbits. Large “aviation-type” lenses afford a 
wide, unobstructed angle of vision. 


They are available in two styles: the gen- 
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MODERN MET 






quirements. 


THE cooperation of the electric utility 
try with the watthour meter manufacturers 
ss kept the design and development of the 
watthour meter well ahead of meter- 
Thanks to this cooperative 
meters will again play their 
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SANGAMO ELECTRIC COMPANY 


Lan 2G 
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Save to Win 
with these four simple rules 
of battery care: 


Keep adding approved water at 
1 regular intervals. Most local water 
is safe. Ask us if yours is safe. 


9 Keep the top of the battery and 

battery container clean and dry at 

all times. This will assure maximum 
protection of the inner parts. 


3 Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


4 Record water additions, voltage, 

and gravity readings. Don't trust 
your memory. Write down a com- 
plete record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 3225. 








ve 


...is a vital principle 
of utility operation! 


Conservation of materials is no new story 
to the men who operate public utilities. 
With thrift and efficiency they have always 
planned for conservation. ~ 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 
care . . . and today, that need is intensified. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 
avoid needless replacement. That conserves 
raw materials, labor, and space in factories. 
It frees these productive elements for essen- 
tial war production. 


THE ELECTRIC STORAGE BATTERY CO. 
Philadelphia 


Exide Batteries of Canada, Limited, Toronto 
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Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large Pe of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same con- 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


PENN- -UNION 


(on ok, 823 SE On a ek} FITTINGS 


eral purpose model, providing direct ventila- 
tion through holes at the top and bottom of 
the eye cups, and the dust model, with in- 
direct ventilation through serrated lens seats. 

Further details are available in Bulletin No. 
CE-25, copies of which may be obtained from 
Mine Safety Appliances Company, Braddock, 
Thomas and Meade Streets, Pittsburgh 2, 
Pennsylvania. 


Gray Joins M. M. & M. 


Dane, Maxwell & Moore, Inc., Bridge- 
port, Connecticut, announce that Harry 
W. Gray, until recently assistant to the gen- 
eral sales manager of the Airtemp Division of 
the Chrysier Corp., Dayton, Ohio, has joined 
their organization. 

Mr. Gray, under the direction of C. H. But- 
terfield, vice president in charge of sales, will 
devote his time to an analysis to determine 
how Manning, Maxwell & Moore products can 
best contribute to the advancement of present 
day industry. 


Joins Indoor Climate Institute 


_ uR E. SCHANUEL has been appointed ex- 

ecutive secretary of the Indoor Climate 
Institute effective as of July Ist, according to 
an announcement by P. B. Zimmerman, pres- 
ident of the organization. Mr. Schanuel re- 
signs the position as secretary of the National 
Electrical Manufacturers Association to as- 
sume his new duties. 


DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 


Founder of Tree Surgery 


Storm Damage 


Will the trees along your lines 
withstand the shattering forces of 
summer storms? Are your lines 
safe from tree hazards? If you are 
not too sure, try Davey Tree trim- 
ming service. It's dependable. 


Tree interference may aid the Axis 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 
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Taking the Tough Jobs in Stride is 
a Proved CLEVELAND Characteristic 


For more than twenty years ““CLEVELANDS” have been 
yo) bb as CoM dol-MB Co) Lod of 21-) OB (-1-) Moh oN oh bolo b a=1o lM oy Mobb (od ebb oLe mB Lo) ol-mb b el 
all sort of soils and over the roughest terrain, and have 
continuously, according to the record, delivered maximum 
performance. @ Contributing to ‘“CLEVELANDS” ability to 
oK-Johi=yameoloo obeothbool ol-ta cop aeelosolel-Mebolel-) abel) aeelo) Mop at =seel-baci=s olen 4 
conditions are these features: Multi-Speed Transmission — 
P-Wojbbelo lose MN on: 'd-) em @h ol-bi0ssbeloml Mott-Mens\/ loo eboolbbooMe\/Cotel-let 
verability — High Capacity Digging Wheel — Balanced 
Design— Unit Type Construction—Top Quality Material. 


Nor THE CLEVELAND TRENCHER COMPANY ow 
be | f the Small Tre Vr 


20100 ST. CLAIR AVE Pioneer o ncher CLEVELAND 17, OHIO 


/ 
“CLEVELANDS’ Save More...Because they Do More 
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SAVE 50% 
IN TIME AND MONEY WITH 














THE ONE-STEP METHOD 


OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Bostos Chicago Detrolt Montreal Toroate 
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EMCO Pressed Steel Meters 
on lines controlled by EMCO 


fae = “Ae Right Combination! 


EMCO has the right combination of meter and reg- 
ulator for every setting. EMCO Meters and Regu- 
lators fit together like hand in glove. Properly engi- 
neered pairings can be made from the most complete 
range of sizes and types available. Let our technical 
staff advise you on your next large volume installa- 
tion. Get the maximum in service and revenue at 
minimum cost per cubic foot measured. 


PITTSBURGH EQUITABLE METER COMPANY 
MERCO NORDSTROM VALVE CO. 


Atlanta Main Offices, PITTSBURGH, PA. Boston 


Brooklyn Columbia Houston Kansas City Buffalo 
Chicago Pittsburgh San Francisco Seattle Los Angeles 


New York NATIONAL METER DIVISION, BROOKLYN, N. Y. Tulsa 


EMCO Meters ana Regulators 
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ARMORED CABLE - RUBBER POWER CABLES - VARNISHED CAMBRIC CABLE 


CRESCENT 


INSULATED WIRE and CABLE 

















CRESCENT 
VARNISHED 
CAMBRIC 
POWER 
CABLE 


SERVING 
ALL 
INDUSTRY 


CRESCENT Cables for Power, Light and control have 
been installed in industrial plants for more than fifty years, 
with an enviable record for dependable service. 


S2TEV9 AVMANUBV dA GNV GASASVINAZ AVAT awe 


- SZUIM TFIOHLNAS - 


Meeting Excessive War-Time Loads 


CRESCENT 


WIRE and CABLE 


CRESCENT INSULATED WIRE & CABLE CO. 
TRENTON, N. J. 


UILDING WIRE + IMPERIAL NEOPRENE JACKETED PORTABLE CABLE 


* CRESFLEX NON-METALLIC SHEATHED CABLE - SERVICE ENTRANCE CABLE 
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WWELDING CABLES 
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EGRY TRU-PAK 





EGRY SPEED-FEED 








ER plays a big 
part in Pan American World Airways’ busi- 


-Ness ... not only in the huge Clippers they 


operate, but in every departmental activity 
as well. To speed up the writing of initial 
records Pan American Airways selected 
Egry Business Systems because they save 
time, money and materials, and assure com- 





plete control over every recorded trans- 
action. Q Big businesses all over the country 
have found it profitable to use Egry Systems 
for the making of all handwritten and 
typed records. You, too, will find it bene- 
ficial to investigate the adaptability of Egry 
Systems to your business. Q Write for liter- 
ature which gives complete information. Or 
a free demonstration may be arranged at 
your convenience. Address department F-720. 


THE EGRY REGISTER COMPANY @* Dayton, Ohio 


Egry Continuous Forms Limited, King and Dufferin Sts., Toronto, Ontario, Canada. 
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mee LATION 


Principles ot 
Public Utility Regul 


by 


A. C. Webber 


(Former Chairman, Massachusetts Department 
of Public Utilities) 


Carefully Selected Cases Covering 
Many Problems Confronting Utility 
Managements Today As _ Solved 
by One of the Oldest State Public 


Utility Commissions—Massachusetts 


831 Pages 


$6.50 


Included are discussions of vital questions, such as: 





- - - Taxes in Relation to Rates 


- - - Higher Operating Costs in Relation to 
the Consumer and Utility Stockholder 


The Reproduction Cost Rule 
Inflation and Utility Rates 


- Rates of Public Service Corporations 
and Other Price Levels 


Constitutional Safeguards Insuring Rea- 
sonable and Just Compensation for Public 
Utility Property Devoted to Public Service 


Concise Supplementary Text Referring to Important 
Principles of Public Utility Regulation with Annotations 





ORDER NOW WHILE THE LIMITED SUPPLY LASTS 


PUBLIC UTILITIES REPORTS, INC. 
Munsey Building Washington 4, D. C. 





July 20, 1944 Public Utilities Fortnightly 





PROFESSIONAL DIRECTORY 


© This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. « ‘ « 





THE AMERIGAN APPRAISAL GoMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
MEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANOISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 








orcs FOLD, Bacon « Davis, anc. +x case 


CONSTRUCTION ad 
OPERATING COSTS ngineers INTANGIBLES 
VALUATIONS AND REPORTS 


NEW YORK PHILADELPHIA WASHINGTON CHICAGO 








Gannett Fleming Corddry and Carpenter, Inc. 


ENGINEERS 


Harrisburg Pennsylvania 








GILBERT ASSOCIATES, Inc. 


ENGINEERS SPECIALISTS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 


Designs and Construction, Rates, Research, Reports, 
Operating Betterments, Personnel Relations, 
Inspections and Surveys, Reading, Pa. ’ Original Cost Accounting, 
Feed Water Treatment, Washington New York Accident Prevention, 








Serving Utilities and Industrials 
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PROFESSIONAL DIRECTORY ‘continued 
FREDERIC R. HARRIS, INC. 


Constructors Management 
Appraisals Valuations 
NEW YORK 


San Francisco Houston 








Engineers 
Reports 


Knoxville 


LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 














CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—Investigations-——V aluations—Reports 


Steam, Hydro Electric and Diesel Plants 
Boston, Mass. oa 


J. H. MANNING & COMPANY 


Washington, D. C. 








120 Broadway, New York 
ENGINEERS 
Valuations 


Business Studies Purchase—Sales 
New Projects Management Reorganizatiens 
Consulting Engineering Mergers 

Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 


CONSULTING ENGINEERS 
OPERATIONS 


DESIGN 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 








Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 
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STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON e NEWYORK « CHICAGO « HOUSTON e« PITTSBURGH 
SAN FRANCISCO e¢ LOS ANGELES 














WELSBACH ENGINEERING and MANAGEMENT CORPORATION 
Utility Appraisals « Engineering » Construction « Street Lighting Maintenance 





: Consultants on All Phases Utility Operations 


General Office: 1500 Walnut St., Philadelphia 2 








Albright & Friel Inc. 


Consulting Engineers 


Investigations, Valuations, and Reports 
Design and Supervision of Construction 


1520 Locust Street Phila., Penna. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capita: 
reclassification, original cost, security issues. 











BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 





A. S. SCHULMAN ELEctric Co. 
Contractors 


TRANSMISSION LingES—UNpgRGROUND Distri- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 South Dearsorn St. Cricaco 











BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports. design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 





Mark WOLFF 


Public Utility Consultant 
261 Broapway, New York, N. Y 


Representing the Public Exclusively 
Since 1914. 











EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 
Public hom: Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 


J. W. WOPAT 


Consulting Engineer 


Construction Supervisies 
Appraisale—Financial 
Rate Investigations 


1510 Lincoin Bank Tower Fort Wayne, Indiana 











JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 

DESIGN AND SUPERVISION VALUATIONS 

ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 











Representation in this Professional Directory 
may be obtained at very reasonable rates. 
Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
1038 Munsey Building 
Washington 4, D. C. 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready x | 
ence. Their products and services cover a wide range of utility needs. 


‘ 
A 
Addressograph-Multigraph Corp. 
Inside Front Cover 
Albright & Friel Inc., Engineers 
Aluminum Co. of America Inside Back Cover 
American Appraisal Company, The 


B 


*Babcock & Wilcox Co., The 
Barber Gas Burner Company, 
Barker & Wheeler, Engineers 
Black & Veatch, Consulting Engineers 
*Blaw-Knox Division of Blaw-Knox Co. 
*Brown, L. L., Paper Co. 
Burroughs Adding Machine Co. ................-:-- 





Cc 


Carpenter Manufacturing Company 

Carter, Earl L., Consulting Engineer .. 

Cleveland Trencher Co., 

*Combustion Engineering Company, Inc. ........ 
*Commercial Controls Corporation 
*Consolidated Steel Corp., Ltd. ....... 

*Coxhead, Ralph C., Corporation ... . 
Crescent Insulated Wire & Cable Co., Ine. ........ 34 


D 
*Davey Compressor Company 
Davey Tree Expert C pany 
Day & Zimmermann, Inc., Engineers 
Dicke Tool Company 
*Diebold, Incorporated 











E 
Egry Register Company, The 
Electric Storage Battery Company, The 
Electrical Testing Laboratories, Ine. ..... 
Elliott Company 





F 
Ford, Bacon & Davis, Inc., Engineers 
Foster Wheeler Corporation 


G 

Gannett Fleming Corddry and Carpenter, Inc., 

Engineers 
General Electric Company 

Gilbert Associates, Inc., Engineers ... 

Grinnell Company, Inc. 








H 
Harris, Frederic R., Inc. 
Hoosier Engineering Company 
*Horn, A, C. Company 








I 


International Harvester Company, Ine. ............ 18 
*I-T-E Circuit Breaker Co. 
Professional Directory 


*Fortnightly advertisers not in this issue. 


Jd 


Jackson & Moreland, Engineers 
Jensen, Bowen & Farrell, Engineers .. 
Johns-Manville 





K 


Kinnear Manufacturing Company, The ... 
*KuhiIman Electric Company ... 


L 


Lavino, E. J., and Company ... 
Loeb and Eames, Engineers 


M 


Main, Chas. T., Inc. 
Manning, J. H. & Company, Engineers 
*Marmon-Herrington Co., Inc. 

Merco Nordstrom Valve C 
Mercoid Corporation, The 











N 


Neptune Meter Company 
Newport News Shipbuilding & Dry Dock Co. 





P 


*Pennsylvania Transformer Company ..... 
Penn-Union Electric Corporation 
Pittsburgh Equitable Meter Company .. 


7" Utility Engineering & Service Corpora- 
tion 





R 


Railway & Industrial Engineering Company.... 
Recording & Statistical Corp. 

Remington Rand Inc. 
Ridge Tool Company, The 
Riley Stoker Corporation 











8 


Sanderson & Porter, Engineers 

Sangamo Electric Company 

Sargent & Lundy, Engineers ... 

Schulman, A. §8., Electric Co., Contractors 
Stone & Webster Engineering Corporation .... 


Vv 


Vulcan Soot Blower Co. 





w 
Welsbach Engineering and Management 
Corporation 
Wolff, Mark, Public Utility Consultant ............ 
Wopat, J. W., Consulting Engineer 
37-39 
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ALUMINUM CABLE STEEL REINFORCED 


Copper 
equivalent, 
G. 


iven before the war, experienced operators 
ad realized the wisdom of building lines 
ith adequate conductors. Some were 
pbliged to install voltage boosters to take 
are of expanding demands. Others were tak- 
ng down and replacing conductors which 
ad proved too small to deliver the power. 
Designers of electrical lines can profit by 
his lesson so many others have learned. 
sYour lines must not place a barrier in the 
yay of such expansion. Revenue is depend- 
nt upon their ability to deliver power when 


Weight 
Resistance, 


‘ ; Hei 
Diameter, |ohms per mile Ultimate 


inches (61% at strength, 


Pound 
25°C.) pounds hap 


per 1000 § 
feet 


0.398 
0.325 
0.257 


0.198 


Your promotion department is doubtless 
all set to teach farmers and homemakers 
how to make their work lighter by using 
more electricity. Manufacturers of electrical 
appliances will certainly do likewise, just 
as soon as they can resume production. Plan 
on plenty of conductivity to take care of 
these growing loads. 

Alcoa engineers will gladly assist you 
in the selection of the proper size of 
A.C.S.R. Write to ALUMINUM CoMPANY OF 
America, 2134 Gulf Building, Pittsburgh, 
Pennsylvania. 
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HOW TO CARE FOR electrical farm equipment is 
demonstrated simply and explicitly in a new, 
sound slide film which G.E. is offering to farm 
groups. “The Care and Maintenance of Elec- 
trical Farm Equipment” covers motors, water 
systems, milkers, coolers, brooders, etc. The 
film strip and record can be borrowed for 
showings, or can be purchased at a nominal 
price. Address our Rural Electrification Sec- 
tion at Schenectady, N. Y. 


BETTER GENERATOR PRO- 
TECTION is provided by 
a new high-speed differ- 
ential relay, Type CFD, 
recently announced by 
General Electric. It is 
an induction-cylinder de- 
vice, incorporating a 
new principle known as 
“product restraint.’’ 
This principle eliminates 
the difficulty previously 
encountered with high- 


speed generator relays due to the transient. 
current transformer errors on heavy. through 
faults. Each element of the relay is of the 
familiar 8-pole, induction-cylinder type, three 
poles’ being used for the differential operating 
function, and three for product restraint, 


SURER SPOT WELDING results from the use of a 
G-E electrode pressure gage, a new, simple, 
direct-feading device first developed for use in 
General Electric’s own plants. If weld pres- 
sure is too weak, arcing and spattering may 
cause 2 bad weld. If pressure is too great, 
contact resistance may be too low to develop 
the required heat, or deformation may take 
place. Use of this gage by the set-up man 
helps keep pressure at the predetermined 
level. 


General Electric Company, Schenectady, N.Y. 


GENERAL ¢@ ELECTRIC 


30-28-1706 
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